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PREFACE. 


The  following  work  is  intended  as  a  Supplement 
to   Mr.  Napier's  ^'  Modern   Digest  of  the  Final 
Examination."     The   two   books   together  cover 
all  the  ground  which  must  be  travelled  over  by 
the   student  for  the  Incorporated  Law  Society's 
Examinations.     Neither  work  is   intended  as  a 
substitute    for    the   standard   text-books   of   the 
various  subjects,  but  rather  as  a  supplement  or 
aid  to  such  text-books.     The  plan  of  the  former 
Digest  is  also  that  of  the  present  one.     The  ques- 
tions asked  and  answered  in  this  work  are  not 
simply  the  old  questions  actually  set  in  former 
examinations,  dished  up  with  answers  supposed 
to  be  correct,  and  copied  from  well-known  text- 
books.    An  effort  has  been  made  to  set  before 
the  reader,  by  way  of  question  and  answer,  the 
leading  points  in  each  subject  treated  of.     It  is 
believed  that  when  the  student  has  once  carefully 
studied  the  text-books,  nothing  so  impresses  law 
upon  his  memory  as  the  learning  of  the  answers 
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to  questions  set  on  tlic  leading  points  contained 
in  those  books. 

A  mere  digest  of  answers  to  questions  already 
set  in  the  examinations  is  comparatively  useless. 
It  is  so,  firstly,  because  a  large  number  of  the 
old  (questions  are  certain  never  to  be  asked  again. 
Some  of  them  are  based  on  a  mistaken  appre- 
hension of  the  law,  others  are  absurdly  easy,  and 
some  are  simply  silly.  Questions  of  this  kind 
are,  of  course,  a  small  minority  of  those  actually 
asked  in  the  examinations ;  but  they  are  suffi- 
ciently numerous  to  form  a  heavy  burden  to  a 
student  who  endeavours  to  learn  the  answers  to 
them.  The  second  reason  why  a  digest  of  all 
the  questions  already  asked  is  comparatively 
useless  is,  becau.se  there  is  a  great  waste  of  effort 
involved  in  learning  the  answers  to  the  ({uestions 
as  they  come  direct  from  the  Examiners.  It  is 
often  a  matter  of  little  difficulty  to  condense  the 
tliree  or  four  oi  the  Examiner.s'  questions  into  one 
question,  and  to  answer  them  willi  one  answer. 
Moreover,  it  too  often  hapj)ens  tliat  the  Examiners 
ask  (juestions  on  bye  points  and  minor  issues, 
which  may  easily  be  answered  by  a  question  set 
on  tlie  main  ])olnt  of  the  subject  in  question. 
AVhat    the   .student   wants   is  to    <i-et  at  the  verv 
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centre  and  heart  of  the  law  he  is  studying,  and  on 
to  that  to  hang  the  qualifications  and  additions 
necessary  for  examination  purposes.  It  is  the 
object  of  this  and  the  companion  Digest  to  point 
out  to  the  student  what  are  these  central  points 
to  which  he  should  give  his  chief  attention,  and 
to  add  to  them  such  details  as  may  properly  be 
comprised  in  books  which,  to  be  of  any  use,  must 
be  comparatively  small  in  size. 

One  word  of  explanation  with  reference  to  the 
Index  is,  perhaps,  necessary.  Instead  of  having 
six  distinct  indexes,  it  has  been  thought  better 
to  have  only  one  index  ;  but  at  the  same  time  to 
keep  each  subject  distinct.  Hence  under  each 
letter  of  the  alphabet  the  Index  first  refers  to 
Probate;  2ndly  to  Divorce;  3rdly  to  Bankruptcy; 
4thly  to  Admiralty ;  othly  to  Ecclesiastical  Law ; 
and  6thly  to  Criminal  Law.  Thus,  under  the 
letter  A  come  first  the  Probate  A's,  2ndly  the 
Divorce  A's,  3rdly  the  Bankruptcy  A's,  &c., 
and  so  on  throughout  the  different  letters  of  the 
alphabet. 

June,  1888. 
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PRELIMINARY  CHAPTER. 


The  Council  of  the  Incorporated  Law  Society  have  now  added 
to  the  subjects  necessary  for  the  Final  Examination  the  six 
branches  of  law  formerly  known  by  the  title  of  the  "Extra 
Subjects."  With  the  policy  of  the  course  thus  followed  by  the 
Council  we  have  not  much  to  do.  There  are  persons  who 
consider  that  the  introduction  of  these  subjects  has  made  the 
examination  too  wide.  It  is  plausibly  ui-ged  that  nothing  but 
the  barest  elements  of  the  six  new  branches  of  the  law  can  be 
required  from  a  candidate,  and  that  this  scanty  amount  of 
knowledge  is  unlikely  to  be  of  permanent  value  to  him.  On  the 
other  hand,  it  is  said  that  it  is  the  duty  of  a  solicitor  to  be 
acquainted  with  the  elements,  at  least,  of  every  branch  of  law  in 
which  he  may  possibly  be  called  upon  to  exercise  professional 
skill.  It  is  often  urged  by  persons  of  this  opinion  that  it  is  not 
requisite  or  even  desirable  for  a  solicitor  to  possess  a  minute 
knowledge  of  any  of  the  various  branches  of  law,  except,  perhaps, 
of  Common  Law  and  Conveyancing.  What  he  wants,  it  is 
m'ged,  is  to  have  some  acquaintance  with  the  leading  principles 
of  law  and  points  of  practice  which  may  arise  in  any  case  of 
whatever  nature  which  may  be  presented  to  him.  The  argu- 
ments of  this  school  of  thought  have,  in  recent  years,  been 
gradually  gaining  ground  in  the  governing  body  of  the  Law 
Society.  They  are  now  completely  triumphant,  and  the  student 
has,  at  last,  to  make  himself  at  least  superficially  acquainted 
with  every  branch  of  the  law  of  England  before  he  can  hope  to 
qualify  himself  for  admission  as  a  solicitor.  We  propose  briefly 
to  place  before  the  reader  some  information  as  to  the  course  of 
study  which  appears  to  us  best  fitted  to  enable  him  successfully 
to  pass  that  portion  of  the  examination  which  is  devoted  to  the 
subjects  of  Bankruptcy,  Criminal  Law,  the  Law  of  the  Probate, 
Divorce,  and  Admiralty  Division,  Admiralty  Law,  and  Eccle- 
siastical Law. 
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There  are  two  books  which  are,  either  of  them,  well  fitted  as  a 
text-book  for  the  student  in  tlio  Law  of  Bankruptcy.  We  refer 
to  the  respective  works  on  that  subject  by  Mr.  Baldwin  and 
Mr.  Ivingwood.  Both  of  tliose  works  are  excellent  in  their  way, 
and  they  are  both  books  rather  for  the  student  than  for  the 
practitioner.  The  former  of  the  two  works,  that  by  Mr.  Bald- 
win, is  the  more  elaborate.  It  contains  more  case  law,  and  is 
more  minute  in  its  treatment  of  the  effect  of  the  various  decisions 
on  the  different  sections  of  the  present  Bankruptcy  Act,  and  of 
the  corresponding  sections  of  former  Acts.  Mr.  Ringwood's 
work  is,  we  think,  rather  more  lucid  than  Mr.  Baldwin's.  The 
student  runs  loss  risk  in  it  of  being  confused  in  tr^dng  to 
distinguish  between  decisions  which  are  only  separated  from 
each  other  b}'  fine  points  of  difference.  Probably  it  would  take 
the  average  reader  two-thirds  of  the  time  to  master  Mr.  Ring- 
wood's  book  that  it  would  take  him  to  master  equally  well  that 
of  Mr.  Baldwin.  We  have,  however,  noticed  a  tendency  in 
recent  examination  papers  to  take  questions  almost  directly  from 
Mr.  Baldwin's  work.  These  questions  might,  in  most  cases,  be 
answered  to  some  extent  from  !Mr.  Ringwood's  book,  but  we  can 
have  no  doubt  as  to  the  source  from  which  the  examiner  derived 
his  inspiration.  Now,  of  course,  this  may  be  nothing  more  than 
a  passing  tendency  attributable  to  the  custom  of  a  particular 
examiner,  and  whicli  will,  tliorefore,  probably  vanisli  wlien  the 
examiner  in  question  disappears  from  tlio  scene.  It  would  not, 
therefore,  bo  correct  to  say  that  Mr.  Baldwin's  book  is  more 
a<lapted  for  the  examination  than  the  other  work.  Our  view  as 
to  the  course  to  bo  followed  by  tlio  student  is  this.  If  he  is 
reading  for  lionours,  and  has,  therefore,  presumably,  more  time 
to  give  to  his  subject  tlian  a  pass  student  would  have,  he  shoidd 
certainly  read  the  larger  book.  If,  on  the  other  hand,  he  does 
not  intend  to  compete  in  the  Honours  Examination,  he  may 
safely  rest  content  with  the  study  of  Mr.  liingwood's  work. 
But,  oven  in  this  latter  case,  if  he  discovers  that  ho  has  ample 
time  on  his  hands  for  tho  additional  subjects,  it  would  be  well 
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for  him  to  take  Baldwin  as  his  text-hook.  Whichever  hook  he 
may  choose,  he  should  pay  special  attention  to  the  text  of  the 
Bankruptcy  Act  itself.  It  is  surprising  to  find  how  many  of  the 
questions  set  may  be  answered  simply  by  an  accurate  knowledge 
of  the  text  of  the  Bankruptcy  Act.  There  are,  of  course,  many 
sections  of  this  Act,  especially  those  relating  to  the  Board  of 
Trade  and  its  officials,  and  as  to  the  arrangements  necessary  to 
be  made  in  the  offices  to  facilitate  the  working  of  the  new  Act, 
which  are  not  useful  for  examination  purposes.  The  student 
will  discover  which  these  sections  are  at  a  glance,  and  may  pass 
them  by  without  anxiety. 

The  subject  of  Criminal  Law  is  the  most  difficult  of  all  those 
comprised  in  the  examination  upon  which  to  offer  advice.  It  is 
not  too  much  to  say  that  no  single  text-book  which  has  been 
wiitten  will  cover  all  the  questions  which  are  asked  in  nine  out 
of  ten  of  the  papers  on  this  subject.  At  the  same  time  it  is  un- 
necessary for  the  student,  especially  the  student  for  a  pass,  to 
read  more  than  one  good  book  on  the  subject.  In  almost  all 
the  examinations  a  majority  of  the  questions  can  be  satisfactorily 
answered  from  Harris's  Criminal  Law.  There  are  alternative 
works  which  might  be  suggested  to  the  book  just  named.  There 
are  the  late  Mr.  Shirley's  two  little  works  on  Criminal  Law  and 
on  Summary  Jurisdiction  respectively.  They  are  both  excellent 
little  books,  and  are  both  interesting  and  accurate.  But  Mr. 
Shirley  has  not  quite  gauged  the  profound  depths  of  the  Law 
Society's  requirements  of  Criminal  Law.  The  book  on  Sum- 
mary Jurisdiction  is  well  enough  for  that  small  portion  of  the 
field.  But  that  on  Criminal  Law  deals  chiefly  with  principles, 
and  deals  with  them  very  ably.  Principles,  however,  appear  to 
be  just  the  things  for  which  the  examiners  in  Criminal  Law  have 
no  regard.  Mr.  Shirley's  book  does  not  descend  to  details,  and 
it  is  precisely  in  the  matter  of  details  that  the  Law  Society's 
papers  are  so  exacting.  There  is  hardly  a  single  examination 
in  which  trivialities  as  to  dog  stealing,  billiard  playing  on  Sun- 
day, travelling  in  railway  trains  without  a  ticket,  do  not  receive 
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a  large  share  of  attention.    Of  course  some  of  the  more  important 
matters  are  touched  upon,  and  in  the  Honours  Examination  the 
Criminal  Law  Questions  are,  ns  a  rule,  very  fair,  and  indicate 
some  real  grasp  of  the  subject  by  the  examiner.     But  the  Pass 
Examination  in  Criminal  Law  has  for  long  been  the  blot  upon  the 
Law  Society's  Examination.     The  fourth  volume  of  Stephen's 
Commentaries  has  often  been  suggested  as  the  text-book  upon 
the  subject.     It  is,  however,  open  to  some  of  the  same  objections 
as  Mr.  Shirley's  book.     It  is  not  minute  enough  in  its  treat- 
ment of  the  lesser  offences,  and,  in  addition,  it  contains  a  certain 
amount  of  historical  matter  which  is  of  no  use  to  the  student 
for  examination  purposes.     There  is  nothing,  then,  for  it  but  to 
master  the  six  hundred  very  full  pages  of  Mr.  Harris's  work. 
The  student  will  have  gathered  from  what  has  been  said  that  in 
Criminal  Law  he  must  think  no  offence' too  slight,  or  too  repul- 
sive, to  demand  his  attention.     He  must  just  learn  as  much  of 
Mr.  Han'is's  work  and  lump  it  as  he  can.     It  is  disagreeable  to 
have  to  say  it,  but  the  way  in  which  Criminal  Law  must  be 
learned  for  this  examination  is  by  cramming  it.     It  is  no  un- 
common habit  of  the  examiner  to  ask  the  punishment  for  some 
trivial  and  silly  crime.     The  student  will  be  lucky  if  he  can 
give  a  correct  answer.     To  carry  about  the  pimishment  for  a 
huge  number  of  small  and  unimportant  offences  can  be  of  no 
service  at  all  to  him  in  after  life,  and  in  the  present  can  only 
tax  without  improving  his  brain.     Yet  for  the  purposes  of  this 
examination  he  must  remember  as  many  of  these  punishments 
OS  he  can  conveniently  retain.    The  better  plan  for  him  to  adopt 
is  to  make  u])  his  mind  to  loarn  a  certain  number  daily.     After 
a  few  days  of  these  interesting  gymnastics  he  will  probably  dis- 
cover that  he  has  learned  as  many  as  he  can  hope  ever  to  re- 
member.    Ho  had  better,   then,  cease  from  this  troublesome 
effort,  and  trust  in  Providonfe  that  some  of  the  pimishmcnts  he 
has  thus  crammed  into  his  head  will  prove  useful  on  the  day  of 
examination.     It  is  very  grievous  to  have  to  offer  advice  of  this 
kind  in  relation  to  an  examination  which  might  be  made  full  of 
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interest  and  of  utility  to  the  student.  There  are  principles  in 
Criminal  Law  just  as  there  are  in  the  Law  of  Contract  and  of 
Tort,  and  it  is  upon  these  that  questions  should  be  set  at  the 
examination.  The  portion  of  Mr.  Harris's  work  which  relates  to 
procedure  is  not  so  useful  to  the  student  for  the  examination  as 
that  which  relates  to  offences.  For  some  reason  or  other  few  of 
the  questions  are  on  the  practice  of  Criminal  Law.  At  the 
same  time  no  portion  of  the  work  should  be  omitted.  There 
are  points  in  almost  every  chapter  which  have  already  been,  or 
are  likely  to  be,  asked  at  the  examination.  The  concluding 
chapter  of  the  work,  that  on  Summary  Jurisdiction,  should  be 
carefully  learned,  as  almost  every  word  of  it  is  of  importance. 

Passing  on  to  the  subject  of  the  Law  of  Probate,  there  is  a 
wide  choice  of  excellent  books  before  us.     First,  there  is  the 
well-known  treatise  on  "  Common  Form  Practice,"  by  the  late 
Mr.  Coote,  which  has  now  attained  to  an  eighth  edition.     As  a 
practice  book  this  is  probably  the  best  which  the  student  can 
adopt,  and  if  he  has  had  occasion  in  the  course  of  his  articles  to 
consult  it  on  many  occasions,  it  is  advisable  for  him  to  read 
it  carefully  for   the    examination.      It   is   not   nearly  such   a 
formidable  book  as  at  first  sight  it  appears,  although  the  last 
edition,  including  the  index,  comprises  more  than  700  pages. 
It  will  be  sufficient  for  the  student  to  read  the  first  250  only. 
The  rest  of  the  work  comprises  the  statutes,  the  rules  of  the 
Probate  Division  in  non-contentious  cases,  and  a  voluminous 
set  of  forms.     The  statutes  relating  to  probate  are  better  read, 
if  at  all,  in  one  of  the  numerous  editions  for  students  of  the 
statutes  generally.     Many  sections  of  the  various  Acts  are  un- 
necessary for  the  student.     Further,  it  does  not  often  happen 
that  a  question  is  set  taken  directly  from  a  statute,  which  could 
not  be  quite  as  easily  answered  by  a  person  from  the  text  of  the 
treatise  as  from  the  statute  itself.     The  utility  of  the  study  of 
law  directly  from  the  statutes  themselves  is  grossly  exaggerated 
by  many  students  for  the  examinations  of  the  Incorporated  Law 
Society.     Yery  recent  statutes  introducing  changes  of  import- 
N.  h 
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ance  into  the  law  oiigljt,  no  tlouLt,  to  be  studied  with  care. 
Such  statutes  are  ilhistmted  by  the  Settled  Laud  Acts  and  the 
Conveyancing  Acts.  But  the  useful  provisions  of  all  statutes 
are  within  a  few  years  thoroughly  well  worked  into  the  text- 
books, and  are  there  rendered  intelligible  to  the  student.  In  a 
great  nianv  oa^es  provisions  in  statutes  taken  by  themselves,  and 
without  explanation,  are  absolutely  unmeaning  to  the  student. 

"We  may  assume,  then,  that  the  reader  who  has  had  any 
previous  aiquaintance  with  Coote  on  Probate  will  adopt  it  as 
his  text-book  for  the  non-contentious  portion  of  the  subject. 
The  disadvantage  of  reading  Coote  is,  that  some  other  work  has 
to  be  studied  to  obtain  a  knowledge  of  the  contentious  part  of 
probate  work.  The  book  most  usually  adopted  for  this  puii^ose 
is  Browne's  Probate  Practice.  The  first  half  of  this  book  is 
given  to  non-contentious  practice,  and  corresponds,  therefore, 
with  Coote  on  Probate.  If  the  student  does  not  read  Coote,  he 
will  find  this  first  portion  of  Browne  will  be  quite  sufficient  for 
the  examination.  It  is  not  quite  so  practical  as  Coote,  but  is 
correct  and  plainly  written.  It  is,  on  the  whole,  immaterial 
whether  this  non-contentious  procedure  is  learned  froiu  Coote  or 
Browne,  and  the  question  must  be  resolved  by  the  circumstances 
of  each  individual  student.  If  the  student  should  be  pressed 
for  time,  he  will  find  tliat  the  450  pages  which  the  work  or 
works  we  have  referred  to  comprise  will  be  too  much  for  him. 
In  that  case  it  will  be  advisable  for  him  to  read  Mr.  Dixon's 
small  Manual  of  I'robate  and  Divorce.  This  work,  coujjled 
with  the  questions  on  probate  in  the  Digest,  will  be  suflicient,  if 
thoroughly  learned,  to  enable  the  student  to  obtain  a  fair 
proportion  of  the  marks  allowed  to  the  jirobate  questions.  At 
the  same  time,  we  certainly  advise  the  student  who  has  time  to 
study  the  larger  work  or  works.  AVe  ought  not  to  pass  by  the 
subject  f)f  I'robate  without  referring  to  the  very  excellent  work 
of  Mr.  l)ixon  on  that  subject,  which  may  well  be  read  by 
Btudents  for  the  Honours  Examination.  For  students  for  the 
Pass  Kxamination  simply  the  work  is  a  little  diiHcult,  and  hardly 
80  useful  as  tliose  which  have  been  recommended. 
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Divorce  nexts  demands  oiu'  attention,  and  here  again  there  is 
a  fair  choice  of  books.  For  Honours,  Browne's  "  Principles  and 
Practice  of  Divorce  "  is  the  work  which  we  usually  recommend 
the  student  to  make  his  principal  text-book.  It  is  a  companion 
volume  to  "  Browne  on  Probate,"  and  contains  about  the  same 
number  of  pages.  The  statutes  and  rules  may  be  omitted  in  the 
case  of  divorce  as  well  as  of  probate,  and  for  the  same  reasons. 
There  is  a  good  volume  on  "The  Law  of  Divorce,"  by 
Mr.  Dixon,  who  is  also  the  author  of  the  "  Probate  Practice,"  to 
which  reference  lias  been  made,  and  the  student  may,  if  he 
pleases,  select  this  work  as  his  text-book  in  preference  to 
"  Browne  on  Divorce."  Unless,  however,  the  student  has  a 
large  amount  of  time  at  his  disposal,  it  would  be  wise  of  him  to 
confine  his  attention  to  the  articles  which  have  appeared  in  the 
Jurist  on  this  subject,  and  which  will  probably  shortly  be 
published  in  a  separate  form.  In  the  first  place,  they  are  of 
later  date  than  either  of  the  two  other  books,  and  contain  all  the 
recent  cases  and  statutes  of  importance  on  the  subject,  and 
next,  it  is  believed  they  contain  nearly  every  point  of  practical 
importance  on  the  law  and  practice  of  Divorce,  and  they  have  the 
advantage,  moreover,  of  being  specially  written  for  the  exami- 
nation. When  this  has  been  done,  the  student  should  go 
carefully  through  the  questions  in  the  Digest,  and  learn  the 
answers  to  them,  and  when  he  has  done  so,  he  will,  we  think,  be 
in  a  position  to  answer  any  reasonable  question  on  the  law  of 
Divorce. 

In  Admiralty,  the  student  should  certainly  read  Roscoe's 
"Admiralty,"  which  is  not  a  very  formidable  work,  and  Mr. 
Eustace  Smith's  small  book  on  the  subject,  which  is  even  less  in 
size  than  Roscoe's.  A  good  many  questions  are  asked  in  the 
Admiralty  papers  which  lie  on  the  borderland  between  the 
common  law  and  the  law  chiefly  adjudicated  upon  in  the 
Admiralty  Court.  These  questions  are  usually  upon  points  con- 
nected with  contracts  of  affreightment,  or  with  the  rights  and 
liabilities  of  shipowners  and  charterers,  &c.  It  is  therefore 
advisable    for    the    student    to    read  the   chapter    in   Smith's 
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"Morcautile  Law"  on  contracts  of  affreightment  and  maiitime 
insurance.  The  suhject  should  be  finished  with  the  questions 
from  the  Digest. 

The  remaining  subject  for  consideration  is  Ecclesiastical  Law, 
a  subject  which  is  unlikely  to  be  of  use  to  many  students  in  theii- 
after  career,  and  as  to  which  no  very  satisfactory  text-book  for 
the  student  now  exists.  No  one  has  probably  ever  read  through 
Mr.  I'hillimore's  two  huge  volumes  on  this  subject.  Mr.  Seward 
Brice's  "  Law  relating  to  Public  Worship  "  is  readable  so  far  as 
it  goes,  but  does  not  cover  the  whole  ground.  The  student  for 
a  Pass  Examination  should  therefore  content  himself  with  Mr. 
Eustace  Smith's  little  work  on  the  subject  of  Ecclesiastical  Law, 
which  is  acciu'ate  and  not  dillicult  to  learn,  and  -with  the  ques- 
tions from  the  Digest.  For  Honours,  Mr.  Brice's  work  and 
Blunt's  "Book  of  Church  Law"  may  be  added  to  Smith  and 
the  Digest.  "We  have  now  taken  the  student  step  by  step  through 
a  course  of  study  for  the  new  and  heterogeneous  mass  of  subjects 
which  have  been  piled  into  the  Examination  within  the  last  few 
months.  It  is  very  likely  that  he  will  find  himself  a  good  deal 
bewildered  by  the  amount  and  variety  of  the  work  which  has  to 
be  done,  and  that  the  answers  to  the  examination  papers  for  the 
future  will  be  found  to  have  deteriorated  in  quality.  Whether 
that  will  be  the  case  or  not,  it  is  certain  that  the  introduction  of 
these  subjects  into  the  Final  Examination  has  added  two  months' 
hard  W(irk  to  that  previously  requisite.  Students  have  hardly 
realised  this  as  yet,  but  they  will  do  so  presently.  We  shall  be 
a  little  a.stonished  if  comjilaints  are  not  made  to  the  Incorporated 
Law  Society  that  articled  clerks  require  too  much  time  from 
office  work  for  examination  reading.  With  such  comjilaints  we 
bliould  not  sympathize,  believing  that  a  good  training  in  the 
theory  of  law  is  invaluable  to  a  practitioner,  and  that  such  train- 
ing can  rarely  be  obtained  pave  in  the  days  of  student  life.  We 
only  regret  that  the  Examination  has  been  made  wider  rather 
than  deeper,  and  that  the  student  is  required  to  learn  the  outlines 
of  so  large  a  number  of  subjects  that  ju-rforce  he  must  forget  all 
about  most  of  them  within  three  months  of  his  Examination. 


^  gifjcst  af 

PROBATE,    DIYOECE,    BANKRUPTCY,     ADMIRALTY, 
ECCLESIASTICAL  AND  CRIMINAL  LAW. 


Part  I. 
THE  LAW  OF  PROBATE. 


CHAPTEE    L 

JURISDICTION. 

Q.  What  is  the  jurisdiction  in  probate  cases  of  the  Probate, 
Divorce,  and  Admiralty  Division  ? 

A.  By  the  Court  of  Probate  Act,  18o7,  the  jurisdiction  of 
the  Ecclesiastical  Courts  in  relation  to  grants,  or  revocations  of 
probate,  or  letters  of  administration,  was  taken  away  from  them 
and  vested  in  a  new  court  called  the  Court  of  Probate. 

By  sect.  16  of  36  &  37  Yict.  c.  G6  (the  Supreme  Court  of 
Judicature  Act,  1873),  the  Coiui:  of  Probate  was  united  with 
various  other  coiu-ts  to  form  one  Supreme  Court  of  Judicature, 
and  all  the  jmisdiction  of  the  Court  of  Probate  was  transferred 
to  the  High  Court,  a  branch  of  such  supreme  court. 

One  of  the  divisions  of  the  High  Com't  is  a  Probate,  Divorce, 
and  Admiralty  Division,  to  which  division  is  assigned  all  such 
matters  as  before  the  act  would  have  come  within  the  cognizance 
of  the  respective  Coiu-ts  of  Probate,  Divorce,  and  Admii-alty. 

Q.  Wliat  rules  are  in  force  in  the  Probate  Division  ? 

A.  All  rules  and  orders  of  court  in  force  at  the  time  of  the 
commencement  of  the  .Judicatiu'e  Acts  in  the  Coiu't  of  Probate, 
except  so  far  as  they  are  expressly  varied  by  the  rules  made  in 
pursuance  of  the  Judicature  Act,  are  to  be  in  force  in  probate 
cases  until  altered  or  annulled  by  any  rules  of  the  com-t  made 
after  the  commencement  of  the  act.  The  President  for  the 
time  being  of  the  Probate,  Divorce,  and  Admiralty  Division, 
with  the  concm-renee  of  the  Lord  Chancellor,  and  Lord  Chief 
Justice,  or  one  of  the  judges  of  the  superior  courts  of  law,  has 

N.  a 


2  rilK  l.An    OF  I'KOHATE. 

power  to  alter,  anieiul,  or  iidd  to  the  rules  or  orders  of  the 
tli vision  relating  to  uou-eoutentious  business.  (Judicature  Act, 
1875,  ss.  18,  21.) 

Q.  AVhat  is  meant  b}'  common  form  business  ? 

A.  This  is  dt'ilned  by  sect.  2  of  the  Couit  of  Probate  Act, 
18o7  (;.'<»  A:  21  A'iet.  c.  77),  to  be  the  business  of  obtaining  pro- 
bate and  administration  -where  there  is  no  contention  as  to  the 
right,  ineludiug  the  passing  of  probates  or  administratiims 
through  the  Com-t  of  I'robate  in  contentious  cases  wlu'U  the 
contest  is  terminated  ;  and  all  business  of  a  non-contentious 
nature  to  be  taken  in  the  com-t  in  matters  of  testacy  or  intes- 
tacy not  being  proceedings  in  any  suit,  and  also  the  business  of 
lodging  caveats  against  the  grant  of  probate  or  administration. 

Q.  "What  are  the  respective  jm-isdictions  of  the  principal 
registr}'  and  the  district  registries  as  to  the  granting  of  probates 
and  administration  ? 

A.  Probate  or  administration  may  always  be  a])plied  for 
through  the  principal  registry,  wherever  the  testator  or  intestate 
at  the  time  of  his  death  had  his  fixed  place  of  abode ;  but  they 
can  only  be  granted  in  common  form  by  the  district  registry  of 
the  district  within  which  the  deceased  had,  at  the  time  of  his 
death,  a  ilxcd  place  of  abode,  and  in  case  there  is  no  dispute 
as  to  the  riglit  in  the  grant.  This  nmst  appear  from  the  affidavit 
of  one  of  the  persons  ajiplying  for  the  grant.  (Act  of  1857,  ss.  4G 
and  59.) 

Q.  y[ny  a  district  registrar  make  a  grant  of  probate  or  admi- 
nistration in  ca.ses  of  dispute):' 

A.  He  may  not  do  so  in  any  case  in  ^\  liitli  tliere  is  a  contention 
as  to  the  grant,  imless  such  contention  is  terminated  by  decree 
or  otherwise,  or  in  any  case;  in  which  it  otherwise  appears  to 
him  that  jtrobate  or  administration  ought  not  to  be  granted  in 
eonmi<»n  fonn.     (Act  of  1857,  s.  48.) 

Q.  AVhat  course  .should  bo  adopted  by  a  district  registrar  who 
is  in  doubt  whether  the  probate  or  letters  of  administration 
njtplied  f<jr  ought  to  be  granted? 

A.  In  tluH  case,  or  Avhere  any  <juestion  arises  in  relation  to 
Kudi  gnint,he  should  send  a  statement  of  the  matter  in  (piestion 
to  the  registrars  of  the  Couit  of  J 'rcjbate,  who  are  to  obtain  the 
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direction  of  the  judge  in  relation  thereto,  and  the  judge  may 
either  direct  the  district  registrar  to  deal  with  the  matter 
according  to  his  instructions,  or  may  forhid  any  fiu-ther  pro- 
ceedings by  the  district  registrar,  leaving  the  party  to  apply  to 
the  Probate  Division  through  its  principal  registry.     (Act  of 

1857,  s.  50.) 

Q.  Is  it  obligatory  to  apply  for  probate  in  a  district  registry 
or  comity  court,  as  the  case  may  be  ? 

A.  It  is  not  obligatory;  and  application  may  alwa^'s  be  made 
tlu'ough  the  principal  registry.  In  any  contentious  matter  the 
Probate  Division  may  send  a  cause  to  the  county  court  judge 
having  jm'isdiction.      (Act  of  1857,  s.  59.) 

Q.  In  case  of  second  grants  of  probate  or  administration  is  it 
compulsory  to  apply  to  any  particular  registry  ? 

A.  All  second  and  subsequent  grants  are  to  be  made  in  the 
principal  registry  or  in  the  district  registry  where  the  original 
will  is  registered,  and  in  respect  of  such  second  or  subsequent 
grant  in  the  district  registry,  it  is  not  requisite  to  prove  that  the 
deceased  had  a  fixed  place  of  abode  in  such  district.      (Act  of 

1858,  s.  20.) 

Q.  What  provision  is  there  for  the  safe  custody  in  the  Probate 
Division  of  the  wills  of  living  persons  ? 

A.  Such  wills  may  be  deposited  for  safe  custody  with  the 
Probate  Division,  upon  payment  of  such  fees  and  under  such 
regulations  as  the  judge  may  direct.     (Act  of  1857,  s.  91.) 

Q.  What  property  is  the  subject-matter  of  the  jurisdiction  of 
the  Probate,  &c.  Division  in  common  form  ? 

A.  It  is  the  personal  property  situate  in  England  of  any 
deceased  person,  whether  an  Englishman  or  a  foreigner. 

Personal  property  includes  a  ship  or  share  of  a  ship  registered 
at  a  port  in  the  United  Kingdom,  notwithstanding  that  such 
ship  at  the  time  of  the  death  of  the  deceased,  is  at  sea  or  else- 
where out  of  the  United  Kingdom. 

Q.  In  whom  is  the  personal  estate  of  a  deceased  intestate 
vested  before  the  grant  of  letters  of  administration  ? 

A.  It  is  vested  in  the  judge  of  the  Probate  Division  for  the 
time  being.     (Act  of  1858,  s.  19.) 

b2 


4  IHK   l.AW  01    rUOHAIE. 

Q.  I  Ins  the  t-ounty  rourt  any  jiirisdiL-tion  in  non-contentious 
jn'oLate  niattei's  'r* 

A.  '\^'lu•lv  the  whole  estate  of  an  intestate  does  not  exceed  a 
hundred  jk  .uniLs.  his  widow  or  cliildren,  jirovided  they  respectively 
reside  at  a  distance  exceeding  three  miles  from  the  registry  of 
th.'  Probate  Division  having  jui'isdiction  in  the  matter,  may 
aiij.ly  to  the  registrar  of  the  county  com-t  within  the  tlistrict  of 
whieh  the  intestate  hail  a  fixed  place  of  abode  at  the  time  of 
his  death  ;  and  tlie  registrar  is  to  iill  nj.  tlie  usual  papers 
retpiired  by  the  court  for  a  grant  of  administration,  and  to 
swear  the  applicant  and  attest  the  administration  bond.  lie  is 
tlien  to  transmit  the  papers  by  post  to  the  registrar  of  the 
Trobate  l)ivision  having  jurisdiction  in  the  matter,  who  is  to 
make  out  the  letters  of  administration,  and  retmni  them  to  the 
registrar  of  the  county  coui-t,  to  be  delivered  by  him  to  the 
apjilicant  on  pa}-ment  of  the  fees  specified.  (;}G  &  '37  Vict. 
e.  o'2.)  So  where  a  widow  dies  intestate,  her  childi'en,  if  they 
reside  within  the  same  distance,  may  apply  as  above  mentioned. 
(38  &  39  Vict.  c.  27.) 

Q.  "\\niat  jurisdiction  have  the  county  courts  in  contentious 
probate  matters  y 

A.  AVhere  it  is  proved  by  affidavit  that  the  deceased  liad,  at 
the  time  of  his  death,  his  fixed  ])lace  of  abode  within  one  of  the 
distrii-t  r«'gi>tries,  and  that  his  personal  estate,  after  deducting 
debts,  was  at  the  time  of  his  death  Tinder  the  value  of  200/.,  and 
also  that  he  was  not  at  the  time  of  his  death  possessed  of  real  estate 
of  the  value  of  300/.  or  upwards,  the  judge  of  the  county  court 
liaving  jurisdiction  in  the  place  in  which  the  deceased  had  at 
the  tim(?  of  death  a  fixed  jilace  of  abode,  is  to  have  tl^^  conten- 
tious  jurisdiction  and  authority  of  the  I'robate  Division  over 
fjtio.stion.s  concerning  the  grant,  and  revocation  of  probate,  and 
letters  of  administration.  (Act  of  1808,  s.  10.)  An  ajipeal  will 
lie  from  the  county  court  judge  on  points  of  law,  or  evidence, 
to  tiie  Trobate  Division.     (Act  of  1807,  s.  58.) 

(i.  AVhat  are  the  powers  of  the  J*robate  Division  as  to 
gninting  a  rec-eiver  'f 

A.  (iuite  a]»ai-t  from  ihc  wide  powers  of  apjiointing  a  receiver 
eonfeiTed   by  the  .Judicature  Acts,  the    i'roljute   Division   may 
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appoint  any  administrator  or  other  person  to  be  receiver  of  the 
real  estate,  pending  any  suit  as  to  the  validity  of  a  will 
affecting  such  real  estate,  and  such  receiver  is  to  have  such 
power  to  receive  the  rents  and  profits,  and  to  let  and  manage 
the  estate  as  the  com't  may  direct.     (Act  of  1857,  s.  71.) 

Q.  A  person  domiciled  abroad  dies  intestate  leaving  real  and 
personal  estate  in  England.  By  what  laws  will  the  right  of 
succeeding  to  such  property  be  regulated  ? 

A.  The  succession  to  the  real  property  will  be  governed  by 
the  law  of  England,  and  the  heir  must  be  a  person  who  is  born 
in  lawful  wedlock  in  the  English  sense.  {BlrtwJmtle  v.  VardilJ, 
0  B.  &  C.  438.)  But  the  succession  to  the  personal  property  is 
regulated  by  the  law  of  the  domicile,  and  a  child  legitimate 
according  to  that  law  but  not  according  to  English  law  may 
succeed  to  it. 

Q.  A.  dies  domiciled  in  England.  His  only  relations  are 
some  nephews  and  nieces,  children  of  a  deceased  brother 
domiciled  in  Holland.  One  of  these  children  is  illegitimate 
according  to  the  law  of  England,  having  been  born  before 
matrimony,  but  is  legitimate  according  to  the  law  of  Holland 
tlirough  the  subsequent  marriage  of  the  parents.  Is  such  child 
entitled  with  his  (or  her)  brothers  and  sisters  to  a  share  in  the 
deceased's  personalty  ? 

A.  If  the  parents  of  the  child  were  domiciled  in  Holland  at 
the  time  of  its  birth,  the  child  will  be  considered  legitimate 
according  to  English  law,  for  the  purpose  of  succession  to 
English  personalty.     {In  re  Goodman's  Trust,  17  Ch.  D.  266.) 

Q.  A.,  a  domiciled  Erenchman,  having  personal  property  both 
in  England  and  in  France  dies.  By  what  law  will  (1)  the 
grant  of  probate  or  administration  ;  (2)  the  payment  of  debts ; 
(3)  the  right  to  the  sm-plus,  be  dealt  with  in  English  com-ts  ? 

A.  (1)  The  English  com-t  will  foUow  the  Erencli  com-t,  and 
if  the  latter  has  granted  administration  to  any  one,  the  English 
com-t  will  grant  it  to  the  same  person  ;  (2)  the  English  assets 
must  be  applied  first  in  payment  of  the  English  debts,  according 
to  English  rules  of  priority  ;  (3)  the  law  of  the  domicile,  and 
therefore  the  French  law,  regulates  the  rights  to  the  residue. 

Q.  A  person   dies   domiciled   abroad   possessed   of  property 
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there  ami  in  England,  and  having  niado  a  will,  valiil  according 
to  the  law  of  the  foreign  country,  and  thereby  appointed  an 
executor,  what  ]»apcrs  will  y«iu  retpiire  to  carry  into  the  registry 
to  jmive  the  will  'i 

A.  A  copy  of  the  will,  icrtificd  Ly  a  notary,  together  with 
an  affidavit  of  an  advocate  of  the  country,  or  of  an  expert  in  its 
laws,  that  the  will  is  valid  according  to  the  law  of  the  foreign 
c«  (untry,  and  that  the  testator  was  domiciled  there.  If  the  will 
has  abeady  heen  admitted  to  probate  in  the  foreign  country,  the 
affidavit  just  mentioned  is  not  required.  "When  the  will  is  in  a 
foreign  language  there  must  be  a  translation  of  it  made  and 
annexed  by  an  English  notary. 


CHArTER  II. 

EXECUTION.  VAMDITV,  AND  KEVOCATION  OF  WILL. 


[See  also  the  Chapter  on  "Wills  in  the  Modern  Digest  of  the  Final 
Examination,  p.  172.] 


(i.  AV  hat  are  the  chief  instances  of  incapacity  to  make  a 
will  '1 

A.  They  are  clas.sified  by  Mr.  Browne  in  his  probate  practice 
un<ler  throe  lieads : — (1)  Those  whose  capacity  is  defective  hij 
nature  or  riratmsfancex,  r.r/.,  persons  who  are  lunatics,  deaf  and 
<lumb,  blind,  illiterate,  (»hl,  drunk,  or  ignorant  of  the  contents 
of  their  wills.  {'*}  Those  whose  capacity  is  defective  hi/  fhe  art 
of  ot/urx,  r.<i.,  ].crsons  actiul  on  by  fear,  force,  imjiortunity, 
clumour,  undue  influence,  fraud,  or  error.  (3)  Those  whose 
capacity  is  tjiken  away  hi/  o/u  nilion  <>/  l(ni\  cy.,  married  women, 
infantis,  outhiws,  and  alien  enemies. 
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Q.  When,  apart  from  the  Married  Women's  Property  Act, 
1882,  could  a  married  woman  make  a  valid  will  ? 

A.  (1)  She  might  leave  by  will  property  acquired  by  her  as 
executrix ;  (2)  she  might  leave  her  personalty  by  will,  provided 
that  her  husband  assented  to  the  particular  will,  but  he  might 
revoke  his  consent  at  any  time  before  probate ;  she  might  make  a 
will  (3)  under  a  power  of  appointment ;  or  (4)  of  her  separate 
use  property ;  or  (5)  where  she  was  judicially  separated  from  her 
husband  (20  &  21  Vict.  c.  25,  s.  25) ;  or  (6)  where  she  had  obtained 
a  protection  order  under  the  same  Act  by  reason  of  her  husband's 
desertion ;  or  (7)  where  she  died  domiciled  in  a  foreign  country, 
according  to  the  law  of  which  she  had  power  to  bequeath  her 
property.  {JIar rarer,  1  Hagg.  498  ;  Williams  on  Executors,  53 
to  64 ;  Browne's  Probate,  36  to  39.) 

Q.  Need  a  will  be  in  any  special  form  ? 

A.  If  it  is  properly  executed  and  meant  to  take  effect  upon 
death  it  may  be  in  any  form,  even  as  a  deed-poll  or  as  an 
indentm-e,  or  a  letter,  or  heads  of  a  will ;  all  these  have  been 
admitted  to  probate. 

Q.  Are  any  special  formalities  necessary  to  the  validity  of 
wills  of  seamen  in  the  Navy  and  Marines  as  to  wages,  prize 
money,  &c.  ? 

A.  In  addition  to  the  ordinary  formalities  generally  required 
by  law,  where  the  mil  is  made  on  a  Government  ship,  one  of 
the  two  witnesses  to  such  a  will  should  be  a  commissioned  officer, 
or  chaplain,  or  subordinate  officer,  and  where  made  elsewhere  one 
of  the  witnesses  should  either  be  one  of  the  before-mentioned 
persons,  or  a  justice  of  the  peace,  or  clergyman,  or  consul,  t^c.  (28 
&  29  Vict.  c.  72,  ss.  3,  5),  but  the  Admiralty  may  pay  such  prize 
money,  &c.,  to  any  person  claiming  under  a  will,  though  not 
made  in  conformity  with  the  foregoing  requisites.     {Ibid.  s.  7.) 

Q.  According  to  what  law  or  laws  should  the  will  of  a  British 
subject  abroad  be  made  so  as  to  pass  his  personal  estate  ? 

A.  Such  a  will  made  out  of  the  jurisdiction  by  a  British 
subject  is,  as  regards  personal  estate,  well  executed  for  the  pur- 
pose of  being  admitted  to  probate  if  the  same  is  made  according 
to  the  forms  required  either  (1)  by  the  law  of  the  place  where 
the  same  was  made ;  or  (2)  by  the  law  of  the  place  where  such 
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l»ers«.)n  was  doiniciled  avIk'U  the  same  was  made;  or  (3)  liy  tlio 
laws  then  ill  force  in  that  jiart  of  her  Majesty's  domiuions 
wli»-re  h.'  liad  his  domicile  of  origin.     (24  cV:  23  Vict.  e.  114.) 

(i.  ^\'hat  rules  regulate  the  fonii  aud  construction  of  wills  of 
personal  estate  made  abroad  '^ 

A.  The  jtlaee  of  the  domicile  of  the  testator  regulates  the 
form  and  eonstruction  of  his  will,  but  as  to  British  subjects 
making  their  will  in  foreign  countries,  we  have  seen  that  it  will 
be  considered  to  be  well  executed  for  the  jjurpose  of  being 
admitted  to  probate  in  England  if  made  either  (1)  accordhig  to 
the  foiTus  requu-ed  by  the  laws  of  the  place  where  the  will  was 
made;  or  (2)  according  to  the  law  of  the  place  where  sucli  person 
was  domiciled  when  the  same  was  made  ;  or  (3)  according  to  the 
laws  then  in  force  in  that  part  of  her  Majesty's  dominions  where 
he  had  his  domicile  of  origin.  (24  &  25  Vict.  c.  114.)  And 
Enghsh  comis  will  follow  the  judgment  of  a  court  of  com- 
petent juristliction  abroad  as  to  the  validity  of  the  will  of  a 
•j>erson  domiciled  within  its  jm-isdiction. 

Q.  To  what  extent  do  English  eouris  recognize  the  decisions 
of  foreign  courts  as  to  the  validity  of  foreign  wills  ? 

A.  "Whenever  a  will  has  been  formally  recognized  by  a  court 
of  comjietcnt  jurisdiction  in  the  country  of  the  domicile  of  the 
deceased  at  the  time  of  his  death,  English  courts  recognize  the 
decision  of  the  foreign  court,  and  will  not  allow  it  to  be  ques- 
tioned in  England.  {Milhr  v.  Jamrs,  L.  R.  3  V.  Si  I).  4 ;  42 
L.  J.  P.  i^c  I).  21  ;  27  L.  T.  N.  S.  8G2 ;  21  AV.  U.  272.) 

(^.    I  Imw  may  a  testator's  signature  be  made  ? 

A.  Th*'  tfstator's  name  is,  of  course,  to  be  signed  in  full ;  but  it 
lias  been  held  sullicicnt  if  the  signature  is  made  by  affixing  his 
mark  or  by  stam]»iDg  his  name,  or  in  case  of  extreme  weakness, 
if  his  hand  b«-  gui<l<'d  cither  to  make  his  mark  or  sign  his  name, 
that  has  been  held  suliicicnt ;  but  in  this  case  the  court  must  be 
Nitisfied  hy  evidence  that  the  mark  was  duly  affixed  and  that  the 
document  was  execute<l  ammo  trxfamii.     (Browne,  67.) 

Q.  State  some  signatures  of  wills  which  have  been  held  valid 
but  which  do  not  apjtear  to  be  stn<tly  s]  leaking  at  the  "  foot  or 
end  "  of  the  will. 

A.   (1)  AVh*-n'  the   testator's   signature    was    jiartly   WTitten 
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across  tho  last  line  but  one  of  the  will  and  entirely  above  the 
last  line,  with  the  exception  of  one  letter  which  touched  the 
last  line.  (2)  Where  it  was  written  above  a  dispositive  portion 
of  the  will,  it  being  clear  that  such  dispositive  portion  was  there 
before  the  will  was  signed.  (3)  Where  the  signature  of  the 
testator  appeared  below  that  of  the  attesting  witnesses,  although 
the  witnesses  were  dead  and  in  another  case  could  recollect 
nothing.  (4)  Where  the  testator's  name  was  written  only  in 
the  attestation  or  testimonium  clause  but  the  will  was  not 
otherwise  signed.  (5)  Where  the  will  being  WTitten  on  three 
sides  of  a  sheet  of  paper  the  signature  of  the  testator  was  partly 
on  the  second  and  partly  on  the  third  page.  (Browne,  69  to  71.) 
These  signatures  are  admissible  owing  to  the  words  of  the 
statute  15  Vict.  c.  24,  which  explains  the  words  "  foot  or  end" 
in  the  Wills  Act  as  including  all  signatures  whenever  it  is 
apparent  that  the  testator  intended  to  give  effect  by  sucli 
signatui'e  to  the  writing  signed  as  his  will. 

But  no  signature  is  to  give  effect  to  any  dispositive  part  of 
the  wdll  written  after  the  will  was  signed. 

Q.  Is  it  necessary  that  the  attesting  witnesses  should  actually 
see  the  testator  sign  his  name  ? 

A.  It  is  not  necessary;  it  is  sufficient  if  they  see  him  write 
something  on  a  testamentary  paper  although  they  may  not  know 
what  it  was  he  wrote,  provided  the  court  be  satisfied  that 
what  he  so  wrote  in  their  presence  was  his  signature  ;  and  it  is 
not  even  necessary  that  the  testator  and  the  witnesses  should  be 
actually  in  the  same  room,  provided  they  were  in  such  a  position 
that  they  could  see  one  another  had  they  chosen  to  do  so. 
Further,  it  is  not  even  necessary  that  the  signatm^e  should  be 
made  in  the  presence  of  the  witnesses  if  it  is  acknowledged  in 
their  presence  to  be  his  signature  to  his  will.  (Browne,  74  to 
76.)  It  must  be  remembered  that  the  testator  must  acknow- 
ledge his  signature  to  the  witnesses  as  being  the  signature  to  his 
mil 

Q.  State  any  points  necessary  to  be  borne  in  mind  relating  to 
the  signatm-e  of  the  witnesses. 

A.  (1)  They  must  sign  in  the  presence  of  the  testator,  though 
not  necessarily  in  each  other's  presence.     (2)  They  must  actually 
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sign  tlie  will,  nml  ntknowledgnient  of  their  signatures  will  not 
suffice  as  acknowledgment  of  testator's  signature  will. 

Q.  How  ddcs  the  maxim ''0//////V/  rite  esse  acta  jmesiimioifttr'' 
ai>i»lv  to  the  excc-ution  of  wills  ^ 

a\  As  a  general  rule  where  a  testamentary  paper  appears 
on  its  face  to  have  been  <lul y  attested,  it  is  presumed  to  have 
been  duly  executed,  and  the  deficient  recollection  of  the  wit- 
nesses or  even  the  actual  contrary  evidence  of  one  of  thcni  will 
not  by  itself  rebut  this  presiunption.  But  it  must  be  remem- 
bered' that  alterations  and  interlineations  in  a  will  are  i)re- 
sumed  to  have  been  made  after  execution,  unless  the  contrary  is 
proved. 

Q.  Wliat  ^N-ill  bo  a  sufficient  execution  and  attestation  of 
interlineations  or  alterations  introduced  into  a  will  after  execu- 
tion ? 

A.  The  signature  of  the  initials  of  the  testator  and  of  the 
attesting  witnesses  in  the  margin,  is  sufficient  to  render  such 
'  interlineations  or  alterations  valid.     {In  the  (joo(h  of  Bleiccff, 
L.  K.  .->P.  D.  IIG.) 

(^.  What  is  the  rule  adopted  by  the  courts  as  to  oblitera- 
tions in  wills  made  after  execution  ? 

A.  If  not  duly  verified  as  above  parol  evidence  may  be 
adduced  to  show  what  were  the  original  words,  and  probate  will 
be  granted  as  the  will  originally  stood.  But  if  no  satisfactory 
parol  evidence  is  f<jrthcoming  as  to  the  original  state  of  the  vdll, 
probate  will  be  granted  with  a  blank  for  the  obliteration. 

Q.  Is  there  any  exception  to  the  rule  requiring  the  execution 
of  wills  of  [>ers()nal  estate  in  the  la-esence  of  two  witnesses  and 
tin'  other  formalities  rcquu'cd  by  the  Wills  Act  ? 

A.  By  .sect.  II  of  the  Wills  Act  (I  Vict.  c.  26),  it  is  pro-^ 
vided  that  notwithstanding  such  Act  fin//  sohlicr  being  in  actual 
tnilitart/  nerricr  or  any  nuiriiie  or  seaman  being  at  sea  may 
di.spose  of  liis  moveables,  wages  and  personal  estate  as  he  or  they 
might  have  done  before  the  making  of  the  Act. 

As  a  matter  r)f  fact,  any  documeut  clearly  testamentary  and 
clearly  proved  to  have  been  tlic  act  of  the  supposed  testator,  made 
by  one  of  the  above  persons,  however  it  may  be  executed,  is 
entitled  to  probate.     (Browne,  79.) 
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Q.  Does  a  subsequent  will  necessarily  revoke  a  prior  one  ? 

A.  It  does  not  necessarily  do  so,  and  the  general  rule  is  that  tlie 
old  will  will  take  effect  so  far  as  it  is  not  inconsistent  with  the 
later  one. 

If  the  later  one  is  partly  inconsistent  with  it,  the  earlier  one 
is  only  revoked  as  to  those  parts  as  to  which  it  is  inconsistent, 
and  both  papers  must  be  admitted  to  probate  as  containing 
together  the  last  will  of  the  deceased. 

Q.  Does  it  make  any  difference  if  the  latter  will  purports  to 
be  the  "  last  will "  of  the  testator  ? 

A.  It  makes  no  difference.     {PJcntij  v.  West,  1  Robert.  261.) 

Q.  What  will  amount  to  bm-ning,  tearing,  or  otherwise 
destroying  a  wiU  ? 

A.  (1)  The  whole  will  need  not  be  burnt,  but  some  of  the 
paper  must  be  burnt  or  otherwise  torn  off  or  destroyed ;  (2)  such 
act  must  have  been  done  animo  revocandi ;  and  (3)  the  testator 
must  have  completed  the  act  or  acts  he  intended  to  do  for  the 
purpose  of  revocation.     (Browne,  93,  94.) 

Q.  What  will  amount  to  the  destruction  of  a  will,  so  as  to 
revoke  it  within  the  meaning  of  the  Wills  Act? 

A.  There  must  be  both  the  destruction  and  the  intention  of 
revoking  the  mil.  One  of  these  will  not  do  without  the  other, 
and  destruction  clm-ing  insanity  will  not  amount  to  revocation. 
Merely  crossing  out  the  will,  or  passages  in  it,  or  the  signatures 
of  the  testator  and  the  witnesses,  is  not  "  destruction."  And 
writing  across  the  will,  "  This  is  revoked,"  will  not  revoke  it. 

Q.  Property  is  settled  on  A.  for  life,  and  after  his  death  upon 
trust  for  such  persons  as  he  shall  appoint,  and  in  default  of 
appointment  upon  trust  for  his  children  equally.  While  still  a 
bachelor,  A.  executes  a  will  appointing  the  property  to  his  brother; 
he  then  marries,  and  three  years  afterwards  dies,  leaving  t^^'o 
children,  without  having  altered  his  will.  What  will  be  the 
rights  of  the  parties  to  the  property  on  A.'s  death  ? 

A.  Marriage  as  a  rule  revokes  a  will,  but  it  does  not  do  so 
where  the  real  or  personal  estate  thereby  appointed  would  not, 
in  default  of  such  appointment,  pass  to  the  heir,  executor,  or 
administrator,  or  next  of  kin  under  the  statute.     (1  Vict.  c.  26, 
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s.  18.)  A.'s  will  is  not  therefore  revoked  by  his  marriage,  and 
liis  brother  will  take  the  property. 

(i.  What  is  meant  by  a  dei)endent  relative  revocation  ? 

.1.  ^\'here  a  person  destroys  a  will  ov  oodieil,  not  because  he 
wishes  to  die  intestate,  but  because  he  believes  that  by  so  doing 
he  will  bring  into  force  another  testamentary  document,  which 
he  either  has  executed  or  imagines  he  has  executed,  then,  if  this 
other  docunu'Ut  which  the  testator  imagines  he  is  bringing  into 
force  is  not  reall}'  thereby  brought  into  force,  the  revocation  of 
the  former  will  or  codicil  is  invalid. 

As,  for  instance,  where  A.  destroys  a  \alid  will  in  the  belief 
tliat  he  has  just  legally  executed  a  new  one,  if  the  latter  will  is 
void  by  reason  of  some  non-compliance  with  legal  formalities,  the 
revocation  of  the  former  will  will  also  be  void,  and  the  former 
will  come  into  force  again.     (Browne,  97 — 99.) 

(^.  Is  a  will  of  [>ersonal  estate  affected  by  a  change  in  the 
domicile  of  the  testator? 

A.  It  is  not.     (24  &  25  Vict.  c.  114,  s.  3.) 

Q.  What  principles  were  laid  down  in  the  case  of  Sugdcn  v. 
Lonl  St.  Leonards  (L.  K.  1  P.  D.  154  ;  45  L.  J.  P.  &  M.  1,  49 ; 
33  L.  T.  N.  S.  861 ;  34  ihk(.  369 ;  24  W.  R.  209,  479)  ? 

A.  (1)  Tlie  contents  of  a  lost  will,  like  those  of  any  other 
ijistrument,  may  be  proved  by  secondary  evidence ;  (2)  declara- 
tions, ^^^•itten  or  oral,  made  by  a  testator  both  before  and  after  the 
execution  of  his  will  are,  in  the  event  of  its  loss,  admissible  as 
secondary  evidence  of  its  contents ;  (3)  the  contents  of  a  lost 
will  may  be  proved  by  a  single  witness,  even  though  interested, 
whose  veracity  and  competency  are  unimi)eached  ;  (4)  when  the 
contents  of  a  lost  will  arc  not  (•()iniiletely  proved,  ]>r()l)ate  will  be 
grantcrl  to  the  extent  to  which  tiicy  jtre  jirovcd.     (]?rowiic,  127.) 

V.  M;iy  probate  ever  be  granted  of  llic  will  of  a  testator  who 
is  Jtroved  to  have  bet.-n  subject  to  delusions? 

A.  If  the  <h-lusions  umler  which  the  testator  labours  are  such 
that  they  could  not  reasonably  have  been  supposed  to  have 
affect «'d  the  disjtositions  made  by  his  will,  the  will  is  valid,  and, 
iLx  the  burden  (»f  jiroving  <'aj)acity  rests  in  all  cases  upon  those 
who  proi>ound  a  will,  it   is  more  especially  so  when  it  apjjcars 
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tliat  the  testator  was  subject  to  delusions.  {Sdicc  v.  S/iiee  and 
Corporation  ofByiijldon,  L.  R.  5  P.  I).  84 ;  49  L.  J.  T.  &  M.  8.) 

Q.  What  is  meant  ])y  undue  influence  ? 

A.  The  influence  which  is  considered  undue  must  amount  to 
force  and  coercion  destroying  free  agency.  It  must  not  be  the 
influence  of  affection  and  attachment,  nor  the  mere  desire  of 
gratifying  the  wishes  of  another,  but  there  must  be  an  impor- 
tunity which  could  not  be  resisted,  and  the  act  must  be  done  for 
the  sake  of  peace,  so  that  the  motive  was  tantamount  to  force. 
(Dixon's  Prob.  17,  2nd  ed.) 

Q.  What  is  meant  by  the  incorporation  of  papers  by  reference 
in  the  will  ? 

A.  Where  a  will  or  codicil  expressly  refers  to  any  other 
documents,  such  as  deeds,  wills  or  codicils,  or  even  to  papers  void 
or  invalid  pcv  sc,  as  carrying  out  or  containing  testator's  wishes, 
such  documents  and  papers  are  considered  to  be  incorjwrated  in 
and  to  form  part  of  the  will,  and  are  included  in  the  probate. 

In  such  cases,  the  deed  or  other  document  must  be  produced, 
with  a  view  to  ascertain  whether  it  is  entitled  to  probate,  and  if 
not  produced  its  non-production  must  be  accounted  for.  (P.  R. 
E.  12.) 

Q.  State  some  rules  which  have  been  laid  down  as  to  the 
incorporation  of  documents  in  wills. 

A.  (1)  The  will  must  clearly  describe  the  document  proposed 
to  be  incorporated,  but  the  document  may  be  identified  by 
parol  evidence  {Atlcn  v.  Haddock,  P.  C,  W.  R.  August  14th, 
1858)  ;  (2)  the  document  must  be  described  as  already  existing ; 
if  defective  in  this,  the  fact  that  it  is  ah'eady  in  existence  cannot 
be  supplied  by  parol  evidence  ;  (3)  when  duly  incorporated,  the 
paper,  however  informal,  becomes  equall}^  valid  with  the  will, 
but  it  must  be  an  operative  instrument,  that  is,  must  dispose 
of  something ;  (4)  such  a  general  reference  to  the  document  will 
be  sufficient  as,  compared  with  the  evidence  produced,  will  enable 
the  court  to  identify  it.     (Browne,  108 — 121.) 
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CHAPTER    III. 

CiUANT    OF     PROBATE. 

Q.  What  aiv  tlio  two  kiiitls  of  probate? 

A.  (1)  Probate  in  common  form,  whidi  is  the  usual  kind  of 
gi-ant,  and  is  made  wlien  there  is  no  contention  as  to  the  right. 
After  probate  has  been  granted  in  common  form,  the  "will  may- 
be i»roved  in  solemn  form,  or  an  action  may  be  brought  to 
revoke  tlie  gi-ant  in  common  form ;  (2)  probate  in  solemn  form, 
wliicli  can  only  bo  ol)tained  by  a  judgment  of  the  com't,  and 
after  the  examination  of  the  witnesses  to  the  will.  All  persons 
who  ha\e  any  interest  in  the  propei-ty  of  the  testator,  such  as 
the  heu--at-law  and  tlie  next  of  kin,  are  summoned  by  citation, 
and  the  judgment  of  the  coui-t  is  conclusive  on  all  parties  con- 
cerned, unless  a  later  will  is  discovered,  or  there  has  been  some 
fraud. 

Q.  AMiat  is  necessary  in  order  to  entitle  a  will  to  probate  ? 

A.  It  nmst  be  one  which  either  disjjoses  of  personalty  situated 
in  Engknd,  or  contains  Iho  ai)pointment  of  an  executor. 
(Coote,  41.) 

Q.  ^May  a  will  of  realty  be  atlmitted  to  probate  ? 

A.  Not  uidess  there  is  an  appointment  of  an  executor  b}-  it. 

(i.  A.  devises  all  his  real  estate  by  will  to  B..  and  ajipoints  C. 
his  exeeutor;  can  C  jirove  this  will? 

A.  Yes;  although  there  is  no  bequest  of  personal  estate,  the 
njipoinlment  of  executor,  being  equivalent  to  a  direction  to  jtay 
debts  (jut  of  the  personal  estate,  entitles  the  will  to  jirobate. 

Q.  What  will  give  the  court  jurisdiction  to  grant  probate? 

A.  If  tlie  deceased  is  domiciled  in  England,  the  corn-twill 
gnmt  ].robate,  even  though  there  is  no  personal  ]»roperty  situated 
wilhin  the  juriwliction,  if  there  is  some  outside  the  jurisdietion. 
Again,  if  the  decea.sed  was  not  domiciled  in  England,  but  leaves 
l»ersonal  j.roperty  in  England,  ].robate  will  be  granted  of  his  will, 
if  valid  aeeording  to  the  law  of  his  domicile. 

In  no  ciiKc  will  probate  be  granted  of  a  will  of  realty  only, 
unless  tliere  is  an  !i]i]niin1ni<'ii1  nf  executor.     (Prowne.  4'3.) 
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Q.  Describe  the  process  of  proving  a  will  in  common  form  by 
an  executor, 

A.  First,  the  executor  swears  an  affidavit  (called  the  "  oath  for 
executors"),  that  he  believes  the  paper  writing  thereto  annexed, 
and  marked  by  him,  to  contain  the  last  will  of  the  testator ;  that 
he  is  the  executor  therein  named,  and  will  properly  administer 
the  personal  estate  by  paying  the  debts  and  legacies,  and  will 
exhibit  a  true  inventory  of  the  estate  and  render  a  true  account; 
that  the  testator  died  on  the  day  of  ,  and  that  the 

whole  of  the  personal  estate  and  effects  of  the  testator  do  not 
exceed  in  value  the  sum  of  £  to  the  best  of  his  knowledge 

and  belief. 

He  also  makes  an  affidavit  for  the  Inland  Eevenue  of  the 
amount  and  particulars  of  testator's  estate,  which  affidavit  is  now 
stamped  with  the  amount  of  probate  duty  payable.  The  will  and 
codicils,  if  any,  are  engrossed  or  written  on  parchment,  and  all 
the  foregoing  documents  are  taken  to  the  receiver  of  wills  at  the 
principal  registry  or  to  the  district  registrar.  The  documents 
are  perused  by  the  clerk  of  the  seat,  who,  if  he  finds  them  correct 
and  properly  stamped,  causes  the  usual  form  of  probate  to  be 
filled  up  and  annexed  to  the  engrossment.  This  is  signed  by 
the  registrar,  sealed  and  registered  in  the  public  books  of  the 
com-t,  and  finally  handed  over  to  the  applicant  for  probate. 
(Coote,  43,  245—250.) 

Q.  If  there  is  no  date  to  a  will  what  com^se  must  be  adopted 
on  the  application  for  probate  ? 

A.  One  of  the  attesting  witnesses  must  make  an  affidavit  as 
to  the  date  of  execution,  or  if  this  cannot  be  done,  evidence  must 
be  given  showing  that  the  will  is  the  latest  or  the  only  will  of 
the  testator.     (Coote,  84.) 

Q.  What  evidence  of  the  death  must  as  a  rule  be  given,  in 
order  to  obtain  probate  of  a  will,  or  administration  ? 

A.  The  executor  and  administrators  are  requii-ed  in  the  oath 
to  swear  to  the  date  of  the  death ;  if  they  cannot  do  so,  proof 
must  be  given  to  the  registrars  of  the  death. 

But  if  there  is  no  direct  evidence  on  the  subject,  but  only  a 
presumption  of  death,  the  matter  must  be  brought  before  the 
court  on  motion.     (Coote,  208,  209.) 
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Q.  In  case  the  attestation  clause  of  a  will  is  defective,  what 
course  is  to  be  followed  ? 

A.  If  there  he  no  attestation  clause,  or  if  such  clause  is  in- 
sufficient, the  registrar  must  require  an  affidaNit  from  at  least 
one  of  the  attesting  witnesses,  if  one  of  them  be  living,  to  prove 
that  the  requisites  of  execution  have  been  fulfilled. 

If  on  perusing  the  affidavits  of  both  the  subscribing  witnesses 
it  appears  that  the  requirements  of  the  statute  were  not  complied 
with,  i»robate  must  be  refused,  or  if  it  appears  doubtful  whether 
there  was  a  due  execution,  the  registrar  may  require  the  matter 
to  be  brought  before  the  judge  on  motion.     (P.  II.  11.  4 — 6.) 

(J.  If  both  the  attesting  witnesses  are  dead,  or  from  other  cir- 
cumstances no  affida^•it  can  be  obtained  from  either  of  them  as 
to  execution,  what  evidence  must  be  j^rocured  as  to  the  due  exe- 
cution of  the  wiU? 

A.  Affidavits  of  other  persons,  if  any,  who  were  present  at  the 
executicm  of  the  will  or  codicil  must  be  obtained ;  but  if  this 
cannot  be  done,  evidence  must  be  j^rodueod  that  this  is  the  case, 
and  of  the  handwriting  of  the  deceased  and  the  subscribing  wit- 
nesses, and  also  of  any  cu'cumstances  which  may  raise  a  presump- 
tion in  favour  of  the  due  execution.     {Ihid.  7.) 

(^  AMiat  proof  must  be  given  to  obtain  probate  of  the  will  of 
a  blind  or  obviously  illiterate  person  ? 

A.  Tlie  registrars  are  not  to  allow  probate,  or  administration 
with  th<'  will  annexed,  of  a  blind  or  obviously  illiterate  or 
ignorant  person  to  be  issued,  mdess  they  have  previously  satis- 
litMl  th»'ms«,'lves  that  the  will  was  read  over  to  the  testator  before 
execution,  or  that  the  testator  had  at  such  time  knowledge  of  its 
contents.     (Ihitf.  71.) 

Q.  If  there  are  interlineations  and  alterations  in  a  will,  what 
is  the  rule  as  to  admitting  these  to  jirobate  ? 

A.  Unless  they  existed  in  the  will  at  the  time  of  its  execu- 
tion, or  if  made  afterwards,  unless  they  have  been  executed  and 
attested  a.s  reciuired  by  statute,  or  been  validated  by  the  re- 
execution  of  the  will,  or  by  the  subsequent  execution  of  a  codicil 
thereto,  tliey  will  be  void,  and  probatt;  will  be  granted  without 
taking  any  notice  of  tliem.  Such  interiineations  or  alterations, 
luiless  duly  execute(l  or  reciteil  in,  or  otlierwisc  identified  by, 
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the  attestation  clause,  must  be  proved  by  affidavit  to  have  existed 
in  the  will  before  its  execution,  except  when  the  alterations  are 
merely  verbal  or  are  of  small  importance,  and  are  evidenced  by 
the  initials  of  the  attesting  witnesses.     {Ibid.  Rules  8,  9.) 

Q.  "Wliat  is  the  rule  as  to  erasures  and  obliterations  in  a  will 
sought  to  be  proved  ? 

A.  No  notice  will  be  taken  of  them  unless  they  are  proved 
to  have  existed  in  the  will  at  the  time  of  its  execution,  or  unless 
the  alterations  thereby  made  in  the  will  are  duly  executed  and 
attested,  or  unless  they  have  been  rendered  valid  by  the  re-exe- 
cution of  the  will,  or  the  subsequent  execution  of  a  codicil.  If 
no  satisfactory  evidence  can  be  adduced  as  to  the  time  when 
such  erasures  or  alterations  were  made,  and  the  words  erased  or 
obliterated  are  not  entirely  effaced,  but  can  on  inspection  be 
ascertained,' they  must  form  part  of  the  probate.  {Ibid.  10.)  If 
the  original  words  cannot  be  ascertained  on  inspection  or  by 
parol  evidence,  a  blank  will  be  left  in  the  probate. 

Q.  If  there  are  marks,  such  as  traces  of  sealing-wax  or  wafers, 
upon  a  wiU,  what  is  incumbent  upon  parties  seeking  to  prove  it? 

A.  As  these  marks  lead  to  the  inference  that  some  paper 
memorandum  or  other  document  has  been  annexed  or  attached 
to  the  same,  they  must  be  satisfactorily  accou.nted  for.  {Ibid. 
14.) 

Q.  May  probate  ever  be  granted  of  the  draft  of  a  will  ? 

A.  It  may  be,  if  the  will  is  proved  to  have  been  in  existence 
since  the  death,  and  was  duly  executed,  but  such  a  probate 
cannot  be  granted  on  motion  unless  aU  the  next  of  kin  consent. 

Unless  they  do  consent  a  suit  will  have  to  be  instituted  to 
propound  the  will.     (Coote,  125.) 

Q.  May  parol  evidence  be  given  of  the  contents  of  a  lost 
will? 

A.  Yes,  when  an  original  wiU  has  been  lost  or  destroyed  after 
the  testator's  death,  or  has  been  destroyed  in  his  lifetime  by  any 
person  without  his  consent,  or  by  himseK  without  intention,  and 
no  draft  has  been  preserved,  and  no  copy  has  been  made,  with 
the  consent  of  the  next  of  kin  probate  may  be  obtained  of  its 
contents  or  of  its  substance  and  effect,  if  they  can  be  established 
by  parol  evidence.     (Coote,  125,  126.) 

N.  C 
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The  will  of  the  late  Lord  St.  Leonards  was  established  by  the 
parol  evidence  of  a  single  person  who  was  well  acquainted  with 
it.     {Siujdt'fi  V.  Lord  Sf.  Leomrch,  1  L.  R.  P.  D.  154,  252.) 

Q.  If  a  will  or  codicil  is  in  the  possession  of  a  person 
residing  abroad,  who  refuses  or  neglects  to  give  it  up,  has  the 
executor  any  way  out  of  the  difficulty  ? 

A.  He  may  obtain  probate  of  a  copy  if  he  has  one.  (Coote, 
127.) 

Q.  May  probate  of  a  ^\ill,  or  administration  with  the  will 
annexed,  be  taken  under  a  power  of  attorney  ? 

^i.  ^liere  a  jierson  resides  out  of  England,  probate,  or 
administration  with  the  will  annexed,  may  be  granted  to  his 
attorney,  acting  imder  a  power  of  attorney.     (P.  R.  R.  32.) 

Q.  Do  English  courts  recognize  grants  of  probate  or  letters 
of  administration  of  foreign  courts,  including  those  of  Scot- 
land? 

A.  "Wlion  the  deceased  is  domiciled  within  the  jurisdiction  of 
the  foreign  court,  it  will  follow  the  ruling  of  that  court  (1)  by 
making  an  English  grant  to  the  person  entitled  to  the  Scotch  or 
foreign  grant,  whether  a  gi-ant  has  actually  been  made  by  the 
foreign  com-t  or  not ;  and  (2)  by  making  an  English  grant  to  the 
person  to  whom  the  foreign  court  has  made  its  grant,  without 
making  any  fm^her  inquiry.  (Coote,  215  ;  Westlake's  Private 
Intcniational  Law,  pp.  92 — 96.) 

Q.  llow  is  foreign  law  usually  proved  in  the  Probate 
Division  ? 

A.  By  an  affidavit  made  by  some  person  conversant  with  the 
law  as  a  matter  of  ja-actice,  and  not  only  theoretically. 

Q.  How  soon  may  jirobato  or  letters  of  administration  with 
the  VTiW  annexed  issue  after  the  death  ? 

A.  Not  until  after  the  lapse  of  seven  days,  unless  under  the 
direction  of  the  judge,  or  by  order  of  two  of  the  registrars. 
(P.  R.  43.) 

Q.  Wiuii  is  the  olTect  of  not  taking  out  probate  for  more  than 
tlireo  years  from  the  death  of  the  deceased  ? 

A.  The  reason  of  this  delay  is  to  be  certified  to  the  registrar,  and 
if  the  certificate  is  unsatisfactory,  ])roof  is  to  be  required  by  the 
registrar  of  the  alleged  reasons  of  the  delay.     (P.  R.  R.  45.) 
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Q.  Does  a  probate  granted  in  England  confer  a  right  to  deal 
with  personal  property  in  Scotland  ? 

A.  Not  as  of  course;  in  order  that  it  may  do  so  there  must  be 
what  is  called  a  notation  of  domicile,  that  is,  it  must  be  stated  in 
or  upon  the  probate  or  letters  of  administration  that  the 
deceased  was  domiciled  in  England,  and  the  affidavit  for  the 
Inland  Eevenue  must  also  state  that  the  deceased  was  domiciled 
in  England,  and  that  he  was  possessed  of  personal  estate  in 
Scotland,  and  the  value  of  such  personal  estate  must  be  sepa- 
rately stated  in  such  affidavit.  In  case  there  is  personal  estate 
also  in  Ireland,  a  separate  affidavit  and  schedule  must  be  filed. 
On  production  of  the  probate  in  the  Commissary  Court  of 
Edinburgh,  the  proper  officer  there  will  indorse  a  certificate  upon 
it.  It  will  then  have  the  same  operation  in  Scotland  as  if  a  Scotch 
confii-mation  (the  equivalent  of  an  English  probate)  had  been 
granted.     (Act  of  1858,  ss.  13,  14,  15,  17 ;  P.  E.  74.) 

Q.  Has  a  Scotch  confirmation  any  effect  in  England  ? 

A.  When  a  Scotch  confu-mation  {i.e.,  a  Scotch  probate)  is 
produced,  and  the  Scotch  officer  has  found  that  the  deceased 
died  domiciled  in  Scotland,  and  that  probate  duty  has  been  paid 
upon  the  whole  of  the  personal  estate  in  England,  the  confir- 
mation may  be  sealed  with  the  seal  of  the  English  court,  and 
thereafter  has  the  same  effect  as  if  probate  or  letters  of  admi- 
nistration had  been  granted  in  England.  This  sealing  of  Scotch 
confirmations  or  Irish  grants  can  only  be  done  in  the  principal 
registry.     (Act  of  1858,  s.  13  ;  see  also  next  answer.) 

Q.  How  may  the  grant  of  a  Scotch  confirmation  be  made 
operative  as  to  English  personalty  ? 

A.  There  may  be  included  in  the  inventory  of  the  effects  of 
any  person  who  has  died  domiciled  in  Scotland  any  personal 
estate  situated  in  England  or  Ireland  or  both;  and  the  com- 
missary, i.e.,  Scotch  registrar,  may  find  that  the  deceased  died 
domiciled  in  Scotland,  and  the  value  of  such  personal  estate  in 
England  or  Ireland  is,  in  such  case,  to  be  separately  stated  in 
the  inventory,  which  inventory  must  be  stamped  for  the  entire 
value  of  the  estate  included  therein.  (21  &  22  Vict.  c.  26,  s.  9.) 
When  the  Scotch  confiimation  has  been  produced,  and  a  copy 

c2 
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deposited  in  the  principal  registry  in  England,  together  with  a 
certified  copy  of  the  iinding  of  the  commissary  that  such  deceased 
person  died  domiciled  in  Scotland,  such  confirmation  may  be 
sealed,  and  thereafter  has  the  same  effect  in  England  us  if  there 
had  been  probate  or  letters  of  administration  granted  by  the 
Enghsh  court.     (21  &  22  Vict.  c.  26,  s.  12.) 

Q.  lias  an  English  probate  or  grant  of  administration  any 
effect  in  Ii'eland  'f 

A.  If  produced  in  Ireland  to  the  registrar  of  the  Court  of 
Probate  in  L'cland,  such  probate  or  letters  of  administration  will 
be  sealed,  and  then  have  the  same  effect  as  if  originally  granted 
by  that  com-t ;  and  in  the  same  way  an  Irish  i)robate  may  be 
sealed  in  England,  and  will  have  the  same  effect  as  an  English 
probate.  (20  &  21  Vict.  c.  79,  s.  95.)  In  this  case  there  is  no 
necessity  for  notation  of  domicile,  and  the  affidavit  for  the 
Inland  Eevenue  will  extend  to  the  personal  estate  in  both 
countries.     (See  also  next  answer.) 

Q.  Are  probates  or  letters  of  administration  granted  by  the 
Irish  Court  of  Probate  recognized  by  English  com-ts  ? 

A.  Probate  or  letters  of  administration  granted  by  the  Com-t  of 
Probate  in  Ireland,  if  i)roduced  to  and  a  copy  deposited  with  the 
registrars  of  the  Probate  Di\dsion  in  England,  may  be  sealed 
with  the  seal  of  the  English  comi,  and  are  then  to  have  the 
same  effect  as  if  they  had  been  granted  in  England. 

Letters  of  administration  are  not  to  be  resealed  until  a  certificate 
has  been  filed  under  the  hand  of  the  registrar  of  the  Irish  court 
that  a  bond  has  been  given  in  Ireland  in  a  sum  sufficient  to 
cover  the  English  personally ;  and  such  seal  is  not  to  be  fixed 
to  an  Irish  probate  or  letters  of  administration,  unless  it  also 
aj)pears  from  tlie  certificate  of  the  Commissioners  of  Inland 
llevenue  that  tliey  are  duly  stamped  in  respect  of  the  English 
personalty.  (Act  of  1857,  s.  95  ;  Act  of  1858,  s.  29  ;  1'.  E.  R. 
7'd.) 

Q.  AV'hat  is  meant  by  [irobate  in  *\f(ic  simile  "  ? 
A.  AVliere  the  court  is  unable  to  distinguish  how  much  of  an 
alleged  writing  constitutes  the  actual  will  it  is  usual  lo  allow 
])robate  to  be  di*awn  in  a  form  exactly  similar  to  the  alleged 
writing.     (Browne,  137,  1^8.) 
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Q.  Wliat  is  the  position  of  a  debtor  who  has  paid  his  debt  to 
an  executor  or  administrator  whoso  grant  of  probate  or  adminis- 
tration is  subsequently  revoked  ? 

A.  By  sect.  77  of  the  Act  of  1857,  all  bo)id  fide  payments 
before  the  revocation  of  the  grant  are  a  legal  discliarge  to  the 
person  making  them ;  also,  the  executor  or  administrator  who  has 
made  any  such  pajnnents  which  the  rightful  representative  might 
have  made,  may  reimburse  himself  in  respect  of  such  payments. 

Q.  A.  is  of  opinion  that  a  deceased  person  has  left  a  will 
which  is  in  the  possession  of  B.  and  under  which  he  (A.)  believes 
he  is  entitled  to  considerable  benefits.  B.  denies  the  existence 
of  such  a  will.     Advise  A.  as  to  his  remedies. 

A.  Before  any  citation  can  issue  to  any  one  to  prove  the  will 
it  must  have  been  filed.  A.'s  remedy  is,  therefore,  to  apply  to 
the  Comi  of  Probate  to  order  B.  to  produce  and  bring  into  the 
principal  or  any  district  registry  or  otherwise  as  the  court  may 
direct,  any  paper,  or  writing,  or  document  purporting  to  be 
testamentary  which  may  be  shown  to  be  in  the  possession  or 
under  the  control  of  such  person. 

If  it  be  not  shown  that  any  such  paper  or  writing  is  in  the 
possession  or  under  the  control  of  such  person,  and  it  appears 
that  there  are  reasonable  grounds  for  believing  that  he  has 
knowledge  of  such  paper  or  writing,  the  couii  may  direct  him  to 
attend  to  be  examined  in  open  com't  or  upon  interrogatories, 
and  in  ease  he  makes  default  in  answering  such  questions  or 
interrogatories  or  in  bringing  in  such  paper  or  writing  he  will  be 
in  contempt.     (Act  of  1857,  s.  56.) 

Also,  registrars  of  the  principal  registry  may  issue  sub- 
poenas requiring  any  person  to  bring  into  the  principal  or  any 
district  registry  any  paper  or  wiiting  being  or  pm-porting  to  be 
testamentary,  and  such  person  shall  be  subject  to  process  of 
contempt  in  case  of  default.     (Act  of  1858,  s.  23.) 

Q.  What  is  the  penalty  when  an  executor  administers  the 
estate  but  does  not  take  out  probate  ? 

A.  If  he  does  not  take  out  probate  for  six  months  he  is  liable 
to  a  penalty  of  100/.  and  10  per  cent,  upon  the  duty  payable 
upon  the  probate.  (55  Geo.  '6,  c.  184,  s.  37  ;  32  &  33  Yict.  c.  14, 
s.  12 ;  33  &  34  Yict.  c.  39 ;  35  &  36  Vict.  c.  93,  s.  4.) 
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Q.  TTow  may  a  grant  of  probate  be  revoked  ? 
A.  Only  by  order  of  tlio  judge  or  one  of  the  registrars  of  the 
principal  registry.     (P.  R.  K-  6^0 


CHAPTER  IV. 

LETTERS  OF  ADMINISTRATION. 

Q.  TVlien  A\-ill  letters  of  administration  be  granted  ? 

A.  AMiere  the  deceased  has  died  either  absolutely  intestate  or 
ha^-ing  made  an  invalid  will,  or  where  his  will  disposes  only  of 
realty  and  appoints  no  executor.  They  will  also  be  granted  to 
the  next  of  kin  if  the  executor,  residuary  and  principal  legatee  of 
any  suggested  will  have  been  cited  to  come  and  prove  such  will 
and  have  not  appeared  to  such  citation.     (Coote,  97.) 

Q.  Wliat  is  the  practice  of  the  Court  with  regard  to  i-)robate 
in  a  case  where  a  testator  dies  leaving  two  wiUs  wholly  incon- 
sistent ^vith  eacli  other,  and  undated,  and  it  cannot  be  shown 
wliich  was  the  last  will  ? 

A.  Letters  of  administration  will  be  granted  to  the  next  of 
kin  of  the  deceased,  as  in  such  a  case  he  is  considered  to  have 
died  intestate, 

Q.  State  any  principal  differences  between  the  grant  of  admi- 
nistration and  of  probate. 

A.  (1)  The  com-t  has  no  option  (except  under  sect.  73,  see 
p.  29)  as  to  tlie  grant  of  probate  to  the  executor  named  in  the 
will ;  but  the  court  may  select,  between  several  persons  equally 
entitled  to  administer,  tlie  most  competent,  or  may  even  make  tlio 
grant  to  a  person  of  a  lower  degree  ;  (2)  administration  may  not 
be  taken  out  until  fourteen  days  after  the  death  of  the  deceased ; 
probate  may  bo  taken  out  after  seven  days ;  (3)  the  administra- 
tor, unlike  an  executor,  is  required  to  entor  into  a  bond  in  the 
penalty  of  double  the  amount  under  whicli  tlie  estate  has  been 
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sworn,  to  duly  administer  tlie  estate  ;  and  two  sureties  must  bo 
given  by  him,  wlio  are  to  be  responsible  persons. 

Q.  What  must  the  oath  for  administrators  set  out  ? 

A.  It  must  show  the  relationship  of  the  proposed  adminis- 
trator to  the  deceased  and  must  clear  off  all  persons  entitled  in 
l^riority  to  a  grant  of  administration,  that  is,  must  show  that 
they  have  renounced,  or  been  cited  and  refused  to  take  letters  of 
administration. 

Like  the  executor's  oath,  it  goes  on  to  declare  that  the  adminis- 
trator will  proj^erly  administer  the  estate  by  paying  the  debts 
and  distributing  the  residue ;  that  he  will  exhibit  a  true  inventory 
of  the  estate,  and  render  a  proper  account  whenever  required  by 
law;  that  the  deceased  died  at  on  the  day  of 

18     ,  and  that  the  whole  of  the  personal  estate  does  not  amount 
in  value  to  the  sum  of  <£ 

If  the  applicant  is  a  creditor  he  must  enter  into  a  f  miher  bond 
with  two  sureties  to  pay  the  other  creditors  equally  'with  himself. 
(Ooote,  114,  494.) 

Q.  Is  there  any  additional  matter  to  be  complied  with  in  case 
a  bankrupt  desires  to  take  out  administration  ? 

A.  His  sm-eties  will  usually  be  required  to  justify,  that  is,  to 
prove  that  they  are  solvent  for  the  amount  of  the  bond.  (Browne, 
160.) 

Q.  Are  there  any  cases  in  which  only  one  sm-ety  is  re- 
quired ? 

A.  "Wliere  the  estate  is  under  50/.  as  a  rule  one  surety  only  is 
requu-ed,  and  so  where  a  husband  is  administering  to  his  wife, 
one  sm-ety  only  is  required  whatever  may  be  the  amount  of  the 
estate,  and  whatever  may  be  the  form  of  the  grant.  (Coote, 
101.) 

Q.  If  a  breach  of  the  administration  bond  is  made  by  the 
administrator,  what  com'se  can  the  court  adopt  ? 

A.  It  may,  on  application  made  on  motion  or  petition  in  a 
summary  way,  and  on  being  satisfied  that  the  condition  of  such 
bond  has  been  broken,  order  one  of  the  registrars  to  assign  the 
same  to  some  person  named  in  tlie  order,  who  may  thereupon  sue 
on  the  same  bond  and  recover  the  amount  as  a  trustee  for  all 
persons  interested.     (Act  of  1857,  s.  83.) 
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Q.  In  wliat  order  are  a  deceased's  next  of  kin  entitled  to  claim 
administration  ? 

A.  (1)  Ilusliand  or  wife;  (2)  child  or  oliiliben  ;  (3)  grand- 
child or  grandchildi-eu ;  (4)  great  graudehildi-en  or  other  descen- 
dants; (5)  father;  (6)  mother;  (7)  brothers  or  sisters ;  (8)  grand- 
fathers or  grandmothers ;  (9)  nepliews  and  nieces,  uncles,  aunts, 
great  grandfathers  or  great  grancbuothers  ;  (10)  great  nephews, 
great  nieces,  cousins-german,  great  uncles,  great  aunts,  great 
gi-andfather's  father,  and  so  on,  according  to  proximity  of  kin- 
dred; all  tliosc  who  are  in  the  same  degree  being  equally  entitled. 

Q.  "Wlio  will  bo  entitled  to  take  out  administration  in  case 
the  persons  mentioned  in  the  foregoing  answer  do  not  do  so  ? 

A.  A  creditor  may  do  so,  but  before  doing  so  the  next  of  kin 
must  be  cited  to  have  taken  out  letters  of  administration  and 
have  failed  to  do  so ;  and  if  there  are  no  next  of  kin  the  creditor 
must  cite  the  Crown.  In  support  of  liis  application  he  must 
prove  (1)  his  debt  and  wlien  it  became  due;  (2)  that  all  prior 
jiersons  have  been  cited ;  and  (3)  the  amount  of  the  deceased's 
estate. 

Q.  State  some  of  tlie  principles  on  which  the  court  acts  as  to 
grants  of  administration. 

A.  (1)  It  prefers  a  sole  administrator  to  a  joint  administrator 
as  a  rule,  and  it  therefore  grants  administration  to  the  next  of 
kin  or  the  residuary  legatee,  where  tliere  are  several,  who  first 
applies,  and  the  consent  or  renunciation  of  the  others  is  not  re- 
fpiired ;  (2)  but  where  administration  is  aj^plied  for  durante  minorc 
atnte  it  will  grant  it  to  fdl  the  testamentary  guardians  of  tlie 
infant  and  not  to  one ;  (3)  badness  of  character,  bankruptcy,  or 
insolvenc}-,  -will  be  grounds  of  objection  to  an  administrator; 
(4)  where  two  next  of  Idn  or  residuary  legatees  contend  for 
arbninistration,  coiteris paribus,  the  court  will  grant  administration 
to  the  one  wlio  is  a  man  of  business  rather  than  to  the  other  who 
is  not ;  (o)  a  male  is  prcfen-ed  to  a  female ;  (G)  but  above  all 
the  court  prefers  the  one  wlio  has  the  largest  interest,  or  on 
wliom  the  majority  of  the  other  next  of  kin  fix. 

Q.  Has  the  wliole  blood  any  priority  over  tlio  half  blood  in 
taking  out  administration  or  succeeding  to  a  deceased  person's 
personal  estate? 
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A.  As  a  rule  the  court  will  prefer  a  relation  in  the  whole 
blood  to  one  of  the  half  as  administrator ;  but  the  whole  blood 
have  no  preference  over  the  half  as  to  sharing  in  a  deceased 
intestate's  joersonalty. 

Q.  If  two  persons,  having  equal  right  to  administer,  both 
apply  for  letters  of  administration,  to  whom  will  they  be 
granted  ? 

A.  Usually  to  the  first  applicant.  {Cordeaux  v.  Trasler,  34 
L.  J.  Prob.  127.)  "Whenever  there  are  other  next  of  kin,  with 
equal  rights  with  the  applicant,  the  registrars  may  require  proof 
by  affidavit  that  notice  of  such  application  has  been  given  to 
such  other  next  of  kin.     (P.  P.  P.  28.) 

Q.  Draw  the  special  part  of  the  oath  for  administration 
where  the  brother  of  the  intestate  takes,  his  mother,  who  also 
survived  the  intestate,  having  since  died. 

A.  By  Pule  37  of  P.  P.  1862,  the  oath  must  be  so  worded 
as  to  clear  off  all  persons  having  a  prior  right  to  the  grant,  and 
the  grant  must  show  on  the  face  of  it  how  the  prior  interests 
have  been  cleared  off  ;  and  the  oath  must  set  forth,  when  the  fact 
is  so,  that  the  party  applying  is  the  only  next  of  kin  of  the 
deceased.  Hence  the  special  part  of  the  oath  would  be : — "  I, 
X.,  of  &c.,  make  oath  and  say,  that  Y.,  late  of  &c.,  deceased, 
died  a  bachelor  [or  a  spinster],  without  a  father,  and  intestate, 
leaving  Z.,  widow,  his  [or  her]  natiu'al  and  lawful  mother,  and 
only  next  of  kin,  him  [or  her]  surviving,  who  is  since  dead, 
without  having  taken  upon  her  letters  of  administration  of  his 
[or  her]  personal  estate  and  effects  ;  that  I  am  the  natural  and 
lawful  brother  of  the  said  deceased." 

Q.  When  may  a  creditor  take  out  administration  ? 

A.  Only  where  all  the  parties  entitled  in  priority  have 
been  cited  and  refused  to  take  it ;  and  this  is  so  even  where  the 
estate  is  insolvent. 

A  creditor  whose  debt  is  barred  by  the  Statute  of  Limitations 
is  allowed  to  cite  the  next  of  kin  to  accept  administration,  or 
show  cause  why  it  should  not  be  granted  to  Imn. 

But  the  bond  he  must  enter  into  will  contain  a  clause  that 
he  will  distribute  the  assets  equally  amongst  all  the  creditors. 

Q.  What  must  be  done  by  a  creditor  previously  to  applying 
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for  letters  of  administration  (either  with  or  without  the  will 
annexed)  of  the  goods  of  a  bastard  dying  a  bachelor,  or  a 
spinster,  or  a  widower,  or  ^\'idow  without  issue,  or  of  a  person 
dpng  without  known  relatives  ? 

A.  Notice  of  such  application  is  to  be  given  to  the  Queen's 
Proctor  in  order  tliat  he  may  determine  whether  he  will  interfere 
on  the  part  of  the  Crown,  and  no  grant  is  to  be  issued  mitil  the 
Queen's  Proctor  has  signified  the  com-se  he  is  about  to  adopt. 
In  case  of  persons  dying  intestate  without  known  relations,  a 
citation  must  be  issued  against  the  next  of  kin  (if  any)  and 
all  other  persons  having  or  pretending  to  have  any  interest  in 
the  estate;  and  this  citation  is  to  be  sen'ed  on  the  Queen's 
Proctor.     (P.  R.  K.  75,  76.) 

Q.  ^Vhat  steps  must  a  creditor  take  who  is  desirous  of  obtain- 
ing administration  of  the  estate  of  a  bastard  who  has  died  intes- 
tate, and  witliout  widow  or  issue  ? 

A.  Notice  is  to  be  given  to  the  Queen's  Proctor  in  order  that 
the  latter  may  determine  whether  he  will  cause  administration 
to  be  taken  on  behalf  of  the  Crown  or  not.  The  creditor  will 
then  apply  in  the  usual  way  by  making  an  affidavit  stating  the 
amount  of  his  debt  and  value  of  the  estate,  and  that  he  has  no 
security,  lie  will  then  take  out  a  citation  against  the  next  of 
kin,  if  any,  and  any  persons  having  or  pretending  to  have  any 
interest  in  the  personal  estate  of  the  deceased.  Tliis  citation  is 
advertised  in  certain  newspapers,  and  if  no  person  appears  the 
court  vvill  grant  administration  to  the  creditor.  In  tliis  case  the 
two  sm-eti<'s  to  the  administration  bond  must  jvistify,  i.e.,  prove 
by  affidavit  that  they  are  solvent.     (Coote,  120—122.) 

Q.  "Wliat  condition  will  be  exacted  from  a  creditor  seeking  to 
take  out  adnunistratiou  'f 

A.  lie  must  enter  into  a  bond  with  two  sureties  to  pay  every 
creditor  pro  raid,  that  is,  not  to  retain  liis  own  debt  in 
priority.  {Bmchcnbury,  2  L.  11.  V.  &  D.  273  ;  80  L.  T.  744 ; 
25  W.  11.  698.) 

Q.  In  case  a  bastard  witliout  widow  or  lavvful  issue  dies  intes- 
tate, who  is  entitled  to  t^ike  out  administration  ? 

A.  A  nominee  of  the  Crown,  usually  tlie  solicitor  to  tlie 
treasury,  wIkj  is  not  obliged  to  give  an  administration  bond. 
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(Ooote,  118—120  ;  15  Vict.  c.  3,  ss.  1,  2;  Act  of  1857,  s.  81.) 
If  the  Crown  does  not  desire  to  administer,  a  creditor  may  do  so. 

Q.  What  are  the  rights  of  the  Crown  as  to  taking  out  ad- 
ministration to  a  deceased  person  ? 

A.  Where  there  are  no  next  of  kin  the  Crown  is  entitled  to 
the  grant,  as  by  strict  law  it  takes  the  beneficial  interest  in  the 
deceased's  property  after  payment  of  the  debts ;  but  the  practice 
of  the  Crown  is  to  divide  the  effects  of  a  bastard  amongst  his 
known  relatives,  and  to  retain  only  a  percentage  varying  from 
one-tenth  to  one-thu^d  of  the  estate,  according  to  its  amount. 

Q.  How  may  administration  be  obtained  by  persons  resident 
abroad  ? 

A.  In  case  of  a  person  resident  abroad,  administration  may 
be  granted  to  his  attorney  acting  under  a  power  of  attorney. 
(P.  E.  E.  32.) 

Q.  When  will  letters  of  administration  be  granted  with  the 
will  annexed  ? 

A.  (1)  If  no  executor  has  been  appointed;  (2)  if  the  executor 
appointed  by  the  testator  has  died  either  in  his  lifetime  or  after 
his  death  without  i^roving ;  (3)  if  the  executor  has  renounced, 
or  been  cited  and  not  appeared  ;  (4)  where  the  court  uses  the 
discretion  given  to  it  by  the  73rd  section  of  the  Court  of  Probate 
Act,  1857.     (Coote,  63.) 

Q.  What  is  the  usual  meaning  of  the  term  "  next  of  kin"  in 
probate  matters  ? 

^.  As  a  rule,  these  words  refer  to  the  nearest  blood  relations 
living  at  the  date  of  the  death  of  the  deceased,  and  do  not 
mean  the  next  of  kin  according  to  the  Statute  of  Distributions, 
and  therefore  do  not  include  husband  and  wife.     (Browne,  240.) 

Q.  A.  and  B.,  husband  and  wife,  are  killed  in  the  same 
railway  accident.  There  is  no  evidence  to  show  which  died  fii'st. 
What  will  be  the  rights  of  the  relations  of  husband  and  wife 
respectively  in  regard  to  the  succession  to  the  other's  property  ? 

A.  There  is  no  presumption  that  either  survived  the  other, 
and  those  persons  who  wish  to  take  advantage  of  survivorship 
must  prove  it. 

Therefore  the  husband's  relations  will  not  succeed  to  the  vfHe's 
property,  nor  the  wife's  to  the  husband's.     (Coote,  210—2]  4.) 
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Q.  Wlicn  miist  there  be  a  justiiieatiou  of  the  sm-eties  to  the 
administration  bond  ? 

A.  When  any  person  takes  letters  of  administration  in 
default  of  the  appearance  of  a  person  cited,  but  not  personally 
served  with  the  citation ;  and  when  any  person  takes  letters  of 
administration  for  the  use  and  benefit  of  a  lunatic  or  person  of 
unsoimd  mind,  unless  he  be  a  committee  appointed  by  the  Court 
of  Chancery,  a  declaration  of  the  personal  estate  and  effects  of 
the  deceased  must  be  filed  in  the  registry,  and  the  sureties  to  the 
administration  bond  must  justify.     (P.  E.  R.  42.) 

Q.  May  the  penalty  upon  an  administration  bond  be  reduced? 

A.  Yes.  Under  sect.  82  of  the  Act  of  1857,  the  penalty  of 
the  bond  may  be  less  than  the  double  amount  imder  which  the 
estate  has  been  sworn,  and  tlie  court  or  a  district  registry  may 
also  direct  that  more  bonds  than  one  shall  be  given,  so  as  to 
limit  the  liability  of  an}'  sm-ety  to  sucli  amount  as  the  eom't  or 
the  district  registrar  shall  think  reasonable. 

Q.  To  whom  will  administration  with  the  will  annexed  be 
granted  ? 

A.  This  is  usually  granted  to  the  person  w^ho  is  most  largely 
interested  in  the  estate.  He  is  usually  the  residuary  legatee. 
If  the  same  person  is  both  residuary  legatee  in  trust  and  bene- 
ficially interested,  he  will  be  preferred;  next  to  him  the  beneficial 
residuary  legatee,  or  if  there  is  no  residuary  legatee,  tlie  legatee 
ha\ing  the  principal  interest,  or  the  ^ndow  or  next  of  kin;  or 
a  legatee  sim]»ly.  (Coote,  66 — 60.)  Even  a  creditor  may 
take  out  administration  witli  tlie  will  annexed  on  tlic  renuncia- 
tion or  the  refusal  of  the  persons  entitled  in  a  nearer  degree. 
[Thid.  71.) 

Q.  In  a  gi'ant  of  administration  Avith  will  annexed,  a\1io  would 
be  preferred  for  the  grant  amongst  the  following — viz.,  the 
widow,  tlie  next  of  kin,  the  residuary  legatee — and  why  ? 

A.  The  rule  is,  tliat  tlio  grant  follows  tlie  interest,  and  there- 
fore the  residuary  legatee,  as  being  the  person  chiefly  interested, 
would  be  preferred. 

Q.  A  married  woman  makes  a  valid  will,  and  gives  her  per- 
sonalty in  the  following  shares — viz.,  one-half  between  a  brother 
and  a  nephew  and  the  other  half  to  a  grandchild,  all  of  whom 
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survive  her — but  she  appoints  no  executor,  and  dies  in  the  life- 
time of  her  husband.  Who  will  be  entitled  to  administration 
with  will  annexed,  and  why  ? 

A.  According  to  the  rule  of  the  Probate  Division  to  grant 
administration  with  the  will  annexed  to  the  person  having  the 
greatest  interest,  the  grandchild,  who  has  half  the  residue,  would 
obtain  the  grant.  Subject  to  this,  among  residuary  legatees 
administration  is  granted  to  whichever  of  them  first  applies, 
without  notice  to  or  consent  of  the  others. 

Q.  What  did  the  73rd  section  of  the  Court  of  Probate  Act, 
1857,  provide  ? 

A.  That  where  a  person  dies  intestate  as  to  personalty,  or 
without  appointing  an  executor  of  his  will,  who  will  and  can 
take  probate,  or  where  the  executor  is  resident  out  of  the  United 
Kingdom,  and  it  shall  appear  to  the  court  to  be  necessary  and 
convenient  in  any  such  case,  by  reason  of  the  insolvency  of  the 
estate  of  the  deceased,  or  other  special  circumstances,  to  appoint 
some  one  else  to  be  administrator  of  the  personal  estate,  the 
court  may  appoint  such  other  person  as  it  shall  think  fit  upon 
his  giving  security. 

Q.  A.  went  abroad  in  the  year  1874,  and  has  not  been  heard 
of  since,  and,  being  possessed  of  some  personal  estate  in  England, 
it  is  desired  to  obtain  administration  thereof.  What  steps  must 
be  taken  for  this  purpose  ? 

A.  Application  should  be  made  in  the  Probate  Division  for 
letters  of  administration,  as  there  is  a  presumption  of  death  after 
an  absence  of  seven  years.  The  application  is  made  by  motion, 
supported  by  affidavit,  by  some  member  of  the  family,  setting 
forth  the  cii'cumstances  raising  the  presumption,  and  stating 
whether  the  deceased  was  insured  or  not.  All  letters  from  the 
deceased  are  made  exhibits  to  the  afiidavit,  and  any  advertise- 
ments which  have  been  inserted  in  the  papers  are  filed. 
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CHAPTER  V. 

LIMITED    GRANTS. 

Q.  In  what  ways  may  a  grant  of  probate  be  limited  ? 

A.  Grants  maybe  limited  (1)  in  duration  ;  (2)  to  a iiartieidar 
property;  (3)  to  a  particidar  object  or  purpose.  (Coote,  123, 
124.) 

Q.  Grive  examples  of  grants  limited  in  duration. 

A.  (1)  "WTiere  an  original  will  has  been  lost  since  tlie  testator's 
death  and  a  true  tc)py  lias  been  made,  the  executor,  on  pro%ing 
that  the  original  'VN'ill  was  duly  executed  or  in  existence  after 
testator's  death  but  has  since  been  lost,  and  tliat  the  copy  is  a 
correct  one,  may  obtain  probate  of  such  copy  limited  imtil  the 
original  will  be  brought  into  the  registry  (Coote,  124) ; 
(2)  grants  of  administration  durante  ahsentid ;  (3)  grants  r/w- 
rante  dementid ;  (4)  grants  durante  minore  cetate ;  (5)  grants 
pendente  lite. 

Q.  What  will  the  court  do  as  to  the  administration  if  the 
sole  executor  or  sole  residuary  leg-atee  be  under  ajre  ? 

A.  The  court  will  protect  liis  interests  until  he  becomes  of  age 
by  making  a  grant  of  the  administration  ^vith  the  will  annexed 
to  some  person  for  his  use  and  benefit  until  he  shall  attain  the 
age  of  twenty-one  years.  Tliis  person  will  usually  be  the 
guardian  appointed  by  the  father,  if  any,  and  if  not,  a  guardian 
appointed  by  the  Chancery  Division  (if  any) ,  or  if  none,  tlien 
the  court  will  itself  appoint  a  guardian  for  the  pur].iose  of  the 
grant.  This  is  called  administration  durante  minore  cetate. 
(P.  11.  R.  33  ;  Coote,  131,  132.)  Where,  however,  the  infant 
is  not  sole  executor,  the  other  executors  can  do  any  act  in  the 
administration  of  the  estate  except  bring  actions. 

Q.  How  is  such  guardian  selected  by  the  Probate  Court  ? 

A.  As  a  rule  he  is  taken  out  of  tlie  next  of  kin  of  the 
infant ;  if  the  infant  is  above  the  ago  of  seven  years  he  is 
styled  a  minor,  and  may  elect  any  one  of  his  next  of  kin  to  bo 
his  guardian  ;  if  he  is  imdor  seven  ho  is  styled  an  infant, 
and  tlio  registrar  must  assign  him  a  guardian.  (Coote,  132, 
133  ;  P.  K.  K.  34.) 
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Q.  What  must  be  done  hy  a  person  before  lie  can  bo  appointed 
administrator  durante  minore  ceiate  ? 

A.  He  must  exliibit  a  declaration  on  oatli  of  the  personal 
estate  and  effects  of  the  deceased  except  when  the  effects  are 
under  the  value  of  20^.,  or  when  the  administrators  are  the 
guardians  appointed  by  the  High  Cornet  of  Chancery  or  other 
competent  court,  or  are  the  testamentary  guardians  of  the  minor 
or  infant.     (P.  R.  E.  36.) 

Q.  What  is  an  administrator  durante  dementia  ? 

A.  Where  the  person  entitled  to  administer  is  incapacitated 
by  lunacy,  imbecility,  or  unsoundness  of  mind,  administration 
will  be  granted  for  his  use  and  benefit  to  the  committee  of  his 
estate,  or  if  he  has  none,  to  the  residuary  legatee  in  the  will.  So, 
if  the  residuary  legatee  is  a  lunatic,  administration  with  the 
will  annexed  will  be  granted  to  the  committee  of  his  estate,  if  he 
have  one,  or  to  his  next  of  kin.     (Cooto,  137,  138.) 

Q.  A.  dies  intestate,  and  his  sole  next  of  kin  is  a  lunatic. 
How  may  A.'s  estate  be  administered  ? 

A.  Administration  will  be  granted  to  the  committee  of  the 
lunatic  if  there  be  one,  or  if  not,  to  the  next  of  kin  of  the 
lunatic  as  above  mentioned. 

Q.  What  is  administration  pendente  lite  ? 

A.  Dm^ing  any  suit  as  to  the  validity  of  the  will  or  for 
obtaining  or  revoking  administration,  the  Probate  Division  may 
a]3point  an  administrator  of  the  personal  estate  who  has  all  the 
powers  of  a  general  administrator  other  than  the  right  of 
distributing  the  residue  of  such  personal  estate ;  and  every  such 
administrator  is  subject  to  the  immediate  control  of  the  court, 
and  must  act  under  its  directions  (Act  of  1857,  s.  70)  ;  but  an 
administrator  will  only  be  appointed  under  this  section  where 
a  necessity  is  shown  for  the  grant.  As  a  rule  a  person  agreed 
upon  by  the  parties,  or,  in  default  of  agreement,  one  selected  by 
the  registrar,  is  appointed  administrator.     (Coote,  140,  111.) 

Q.  What  are  the  powers  of  such  administrator  ? 

A.  Before  taking  any  step  to  administer,  as  paying  the  debts 
or  selling  the  estate,  he  must  obtain  the  consent  of  the  Probate 
Division.     (Coote,  143.) 
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Q.  AMiat  is  an  adniinistratiou  durante  absentia  ■ 

A.  This  is  administratiou  which  will  be  granted  whenever,  at 
the  expLration  of  twelve  months  from  the  death,  the  oxeentors  or 
administrators  to  whom  administration  has  been  granted  are  then 
residing  out  of  the  jurisdiction.  (38  Geo.  3,  c.  87,  s.  1  ;  Act  of 
1857,  s.  74 ;  Act  of  1858,  s.  18.) 

Q.  Give  examples  of  grants  of  probate  limited  in  respect  of 
the  property  to  which  they  are  applicable. 

A.  (1)  A  testator  may  appoint  an  executor  for  the  sole  pur- 
pose of  administering  the  estate  of  another  testator  whose  sole  or 
sursi^-ing  executor  he  liimself  was,  and  probate  will  be  granted  for 
this  Umited  pui-pose.  (2)  Formerly  probate  of  the  will  of  a  married 
woman  was  Hraited  to  the  property  of  which  she  had  power  to 
dispose  in  one  or  more  specified  ways,  and  the  power  imder 
which  the  will  was  made  had  to  be  specified  in  the  grant. 
But  by  the  Probate  Eules  of  March,  1887,  this  is  rendered 
unnecessary,  and  the  probate  or  letters  of  administration  with 
tlie  will  annexed  of  man-ied  women  are  to  take  the  ordinary 
forms.  (3)  Administration  will  be  granted  to  a  cestui  que  trust, 
limited  to  the  trust  fmid,  when  the  trustee  is  dead,  and  the 
parties  entitled  to  represent  him  have  been  cited  (Coote,  154, 
155)  :  but  the  grant  will  extend  only  to  the  share  of  the  person 
ai)[)lying,  and  the  other  cestuis  que  trusts  may  apply  for  adminis- 
tration to  then-  own  shares.     (Coote,  155.) 

Q.  What  is  tlie  rule  as  to  grants  of  limited  administra- 
tion ? 

A.  They  are  not  to  be  granted  unless  every  person  entitled  to 
the  general  grant  has  consented  or  renounced  or  has  been  cited 
and  failed  to  appear,  except  under  the  dii-ections  of  the  judge. 
(P.  R.  P.  29.) 

Q.  When  will  administration  de  bonis  non  administratis  be 
granted  ^ 

A.  Wlicre  an  executor  or  administrator  dies  before  he  has 
carried  out  completely  the  trusts  of  tlie  will  or  tlie  division  of 
the  estate,  a  new  representative  must  be  appointed  to  complete 
the  work. 

Such  representative  is  called  an  administrator  dc  bonis  non;  but 
the  executor  of  a  sole  or  surviving  executor  will  represent  the 
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original  testator  without  a  new  appointment.  The  administrator 
of  an  executor,  or  the  executor  of  an  administrator,  or  the 
administrator  of  an  administrator,  does  not  represent  the  original 
testator  or  intestate  as  the  case  may  be,  and  on  the  death  of  the 
former  of  each  of  these  couples,  an  administrator  de  bonis  non 
must  be  appointed. 

Q.  A.  appoints  B.  his  executor,  B.  dies  having  made  a  will  of 
which  he  appoints  C.  executor,  but  before  proving  A.'s  will.  Is 
C.  entitled  to  administer  A.'s  estate  ? 

A.  No  ;  if  an  executor  survives  the  testator  but  dies  without 
having  taken  out  probate,  his  rights  in  respect  of  the  executor- 
ship wholly  cease,  and  representation  to  the  testator  devolves  just 
as  if  such  person  had  not  been  appointed  executor  ;  administra- 
tion with  the  will  annexed  will  therefore  have  to  be  granted  to 
A.'s  estate. 

Q.  A  testator  appointed  B.  and  C.  executors  and  residuary 
legatees  in  trust,  and  gave  the  beneficial  interest  in  the  residue 
to  D.  for  life,  and  then  to  E.  absolutely.  All  survived  the 
testator,  but  subsequently  died,  leaving  a  sum  of  consols  un- 
administered.  In  what  event  will  a  de  bonis  non  grant  be  neces- 
sary, and  who  would  be  the  proper  party  to  apply  for  it  ? 

A.  The  rule  is,  that  administration  de  bonis  non  must  be  taken 
out  if  the  executor  or  executors  to  whom  probate  has  been 
granted  have  died  without  legally  transmitting  the  executorship, 
or  if  an  administrator  has  died,  and  there  is  property  of  the 
testator  or  intestate  still  unadministered.  In  this  case,  there- 
fore, supposing  the  survivor  of  B.  and  C.  appointed  an  executor, 
the  consols  can  be  administered  by  him ;  but  if  not,  then  admi- 
nistration de  bonis  non  must  be  applied  for  by  the  representative 
of  E.,  the  beneficial  residuary  legatee. 

Q.  Give  examples  of  administrators  appointed  for  particular 
pm'poses. 

A.  Administrators  (1)  ad  litem,  (2)  nd  colli (jenda  bona. 

Q.  What  is  an  administrator  ad  colligenda  bona  ? 

A.  He  is  appointed  by  the  court  to  act  as  an  administrator  at 
once  for  the  purpose  of  preserving  perishable  property ;  such  ad- 
ministration will  be  granted  to  almost  any  person. 

Thus,  this  administration  has  been  granted  limited  to  the  sale 

N.  ^ 
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of  a  ship,  and  for  protection  of  tlie  cargo  and  other  matters 
relating  thereto ;  also  to  collect  debts  and  other  personal  estate. 
(Coote,  161.) 

Q.  Wliat  is  an  administrator  ad  litem  ? 

A.  lie  is  a  person  appointed  by  the  court  to  represent  the 
interest  of  the  estate  in  any  proceedings,  in  cases  in  which  there 
is  no  general  representative. 

Q.  Wliat  is  meant  by  a  grant  ''  save  and  except"? 

A.  If  a  testator  appoints  one  person  executor  for  a  special 
puri^ose  or  for  a  specific  fund  only,  and  another  person  is  exe- 
cutor for  all  other  purposes,  the  latter  may  take  probate  "  save 
and  except "  the  purpose  or  the  fund  for  or  of  which  the  former 
is  appointed  executor.     (Coote,  164,  165.) 

Q.  Give  an  example  of  a  grant  "  save  and  except," 

A.  Where  a  testator  (before  the  Conveyancing  Act,  1881) 
bequeathed  property  vested  in  him  as  trustee,  and  died  intestate 
as  to  all  the  rest  of  his  property,  his  next  of  kin,  without  waiting 
for  the  executor  to  take  probate  limited  to  tlie  trust  property, 
may  take  administration  for  all  the  deceased's  effects  "  save  and 
except  "  the  trust  property.     (Coote,  165.) 

Q.  "What  is  a  grant  '^Cwferonim  bonoruin"  ? 

A.  This  is  a  probate  or  administration  which  follows  upon  a 
grant  li}?iited  to  a  2)articiilar  propcrt//.  Thus,  if  in  the  last 
answer  probate  had  first  been  granted  of  the  tmst  property  to 
the  executor  of  the  will,  and  then  the  next  of  kin  had  applied 
for  administration,  there  would  have  been  a  grant  "  cceterorum  " 
to  hmi.     (Coote,  166.) 

Q.  AVhat  is  a  cessato  or  supplemental  grant  ?  Distinguish  it 
from  a  "  ccBteronnn  "  grant. 

A.  Wlien  the  original  grant  has  been  limited  for  any  spedfcd 
time,  or  until  any  sj)ecijied  event  or  continrjency  happened,  a 
new  grant  must  be  made  at  the  end  of  that  time,  or  the  accom- 
I)lishment  of  that  event  or  contingency.  Thus,  if  the  testator 
appoints  A.  executor  for  his  life,  and  after  the  death  of  A. 
appoints  B.  his  executor,  on  A.'s  death  a  second  or  supplemental, 
otherwise  called  a  cessate,  gi-ant  is  made  to  B.  So  where  ad- 
ministration with  the  will  annexed  has  been  granted  to  a 
guardian  for  the  use  of  an  infant  executor  duiing  his  minority. 
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when  the  executor  attains  his  majority,  a  cessate  grant  may  bo 
made  to  him.  So  where  probate  of  the  substance  of  a  will, 
limited  until  the  original  will  or  an  authentic  copy  is  brought 
into  the  registry  is  granted,  the  grant  ceases  on  one  of  these  being 
brought  into  the  registry,  and  probate  of  the  original  or  the  copy 
will  then  be  granted.  So  cessate  grants  are  necessary  where 
administration  durante  ahsentia  ov  2:)endente  lite  has  been  granted. 
A  cessate  grant  follows  a  grant  of  the  whole  j)roperty  for  a 
limited  time  or  purpose.  A  "  cceterorum  "  grant  is  a  grant  of 
the  rest  of  the  property  after  a  limited  grant  of  a  portion  of  it. 


CHAPTER  VI. 

EXECUTORS  AND  ADMINISTRATORS. 


Q.  Wliat  is  an  executor  according  to  the  tenor  ? 

A.  He  is  a  person  required  or  directed  by  the  will  to  perform 
one  or  more  of  the  duties  of  an  executor,  e.  g.,  to  pay  the  debts 
or  to  administer  generally  the  estate  :  but  not  expressly  nomi- 
nated as  executor  in  the  will.     (Coote,  4.) 

Q.  May  a  testator  by  will  authorize  some  person  to  nominate 
an  executor  ? 

A.  He  may  do  so.     (Coote,  42.) 

Q.  A.  makes  a  will  and  appoints  B.  his  executor.  B.  sm^vives 
A.,  and  takes  out  probate  of  A.'s  will.  B.  makes  a  will,  and 
appoints  C.  his  executor.  C.  desires  to  administer  B.'s  estate, 
but  does  not  wish  to  administer  A.'s.     Can  he  do  so  ? 

A.  He  cannot  do  so.  If  he  takes  probate  of  his  own  testator's 
will,  he  immediately  becomes  executor  of  the  will  of  any  testator 
of  whom  the  other  was  sole  or  sm'viving  executor.     (Coote,  59.) 

Q.  May  one  of  several  executors  prove  without  notice  to  the 
others  ? 

A.  He  may  do  so,  but  in  this  case  a  power  is  reserved  by  the 
court  to  the  others  to  take  probate  when  they  apply.     (Coote,  52.) 

d2 
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If  tliey  do  take  probate  subsequently  a  second  pfvant  is  taken  by 
them,  called  a  double  probate.  Either  the  original  ^^^.U  or  the 
probate  already  granted  may  be  sworn  to  and  marked  by  the 
person  taking  out  double  probate ;  and  if  the  former  course  be 
adopted,  he  must  attend  at  the  registry  and  be  sworn  before  one 
of  the  registrars.  The  executors  taking  out  double  probate  are 
sworn  in  the  usual  manner,  except  that  the  oath  shows  the 
foiTiier  grant.  The  engrossment  of  the  double  probate  is  made 
in  the  principal  registry. 

Q.  Up  to  what  period  can  an  executor  renounce  probate  ? 

A.  lie  cannot  do  so  after  he  has  intermeddled  in  any  way 
with  the  estate ;  but  merely  necessary  acts,  as  ordermg  the 
burial  of  the  deceased,  or  interfering  to  save  considerable  loss 
to  his  estate,  will  not  prevent  his  renouncing.  The  renunciation 
need  not  be  under  seal :  it  is  filed  in  the  registry,  and  may  be 
retracted  at  any  time  before  it  is  filed. 

Q.  How  shoidd  a  renunciation  of  executorship  be  made  ? 

A.  According  to  the  form  appointed  to  be  used  in  common 
form  business,  which  need  not  be  under  seal. 

Minors  and  infants  renounce  by  their  guardians. 

A  committee  of  a  lunatic  may  renounce  on  his  behalf. 
(Coote,  222—224.) 

Q.  What  is  the  effect  of  renunciation  by  a  person  entitled  to 
probate  or  letters  of  administration  in  one  character,  when  he  is 
also  entitled  in  another  character  ? 

A.  If  he  renounce  in  the  one  character,  he  may  not  take  out 
representation  in  another  character.  Thus,  a  next  of  kin  cannot 
renounce  as  such,  and  yet  take  administration  as  a  creditor. 
(P.  II.  E.  50;  Coote,  225.) 

Q.  Wliat  were  the  former  rights  of  one  of  several  executors 
who  had  renounced  probate  and  siu'vived  his  co-executors,  who 
had  proved  ? 

A.  FoiTnerly,  the  surviving  executor  would  liave  been 
entitled  to  take  out  probate  after  the  death  of  the  others  ;  but 
now,  where  any  person  renounces  probate,  liis  rights  wholly 
cease,  and  the  right  of  rejjresentation  goes  as  if  he  had  not 
been  appointed  executor ;  and  whenever  an  executor  dies  with- 
out having  taken  probate,  or  being  cited  to  take  out  probate 
does  not  appear  to  such  citation,  his  rights  as  executor  wholly 
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ceases,  and  the  right  of  representation  goes  as  if  ho  had  not  been 
an  executor,     (Act  of  1857,  s.  79  ;  Act  of  1858,  s.  16.) 

Q.  An  executor  who  has  not  proved  a  will  intermeddles  with 
the  estate,  and  then  neglects  to  deal  with  it  n,ccording  to  the 
directions  of  the  testator.  What  csu^se  can  a  beneficiary  adopt 
to  protect  his  interests  ? 

A.  He  can  cite  the  executor  to  enter  an  appearance  and  take 
probate,  and  if  the  executor  does  not  do  this,  he  will  be  guilty 
of  contempt  of  court  and  can  be  attached. 

Q.  Could  a  married  woman  formerly  have  acted  as  adminis- 
tratrix ? 

A.  She  could  not  have  done  so,  because  she  could  not  take 
administratio]!  without  her  husband's  consent,  as  he  must  have 
joined  in  the  administration  bond.  But  in  some  cases  a  third 
person  was  allowed  to  enter  into  the  bond  instead  of  the  husband. 
Since  the  Married  Women's  Property  Act,  1882,  a  married 
woman  can  take  out  administration  as  if  she  were  a  feme  sole, 
and  her  husband  need  not  therefore  join  in  the  bond. 

Q.  What  formerly  was  and  what  is  now  the  position  of  a 
married  woman  who  is  appointed  executrix  or  administratrix  ? 

A.  Formerly  her  husband  had  control  over  the  estate,  and 
might  receive  and  release  debts  and  alienate  the  property,  but 
by  the  Married  Women's  Property  Act,  1882  (45  &  46  Vict. 
c.  75,  ss.  18,  24),  she  may  now  accept  the  office  of  executrix  or 
administratrix,  and  may  act  therein  as  if  she  were  a  feme  sole, 
and  she  is  liable  to  the  extent  of  her  separate  property  for  all 
breaches  of  trust  and  devastavits. 

Her  husband's  rights  are  therefore  nothing,  and  his  liabilities 
only  extend  to  the  extent  to  which  he  has  been  personally  im- 
plicated in  the  breach  of  trust. 

Q.  What  are  the  duties  of  an  executor  or  administrator  in 
regard  to  inventories  of  the  estate  ? 

A.  Any  person  interested  in  an  estate,  whether  as  next  of 
kin,  legatee,  or  creditor,  may  call  upon  the  personal  representa- 
tive to  exhibit  an  inventory  of  the  estate  and  render  an  account 
of  his  administration,  but  practically  this  jm-isdiction  is  very 
little  exercised  and  executors  are  called  to  account  in  the 
Chancery  Division. 
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CHAPTER  VII. 

PROBATE  DUTY. 


[For  Legacy,  Succession,  and  Probate  Duties,  see  pp.  195,  197,  of 
"A  Modern  Digest  of  the  Final  Examination."  The  ques- 
tions there  answered  are  for  the  most  part  avoided  in  the 
present  chapter.] 

Q.  State  the  principal  cases  in  whicli  it  is  nnnecessary  that 
probate  or  administration  should  be  taken  out  to  the  personal 
estate  of  a  deceased  ? 

A.  (1)  On  the  death  of  any  officer,  seaman,  or  marine  in  the 
royal  nav}',  the  amount  to  the  credit  of  the  deceased  in  the 
books  of  the  Admiralty  for  aiTears  of  pay,  wages,  prize  money, 
and  other  allowances  may,  if  it  does  not  exceed  100/.,  be 
paid,  without  any  representation  being  taken  out,  to  the  per- 
son legally  entitled  to  take  out  representation  or  to  the  bene- 
ficiaries. (28  &  29  Yict.  c.  11,  sects.  3,  8.)  (2)  So  where  the  money 
and  effects  of  a  deceased  merchant  seaman  or  apprentice  delivered 
or  remitted  to  the  Board  of  Trade  do  not  exceed  50/.,  the  Board 
of  Trade  may  pay  same  to  his  widow  or  children,  or  to  any 
persons  who  are  entitled  under  the  deceased's  will  or  his  intestacy, 
^\ithout  probate  or  letters  of  administration  being  taken  out. 
(17  &  IS  Vict,  c,  104,  s.  199.)  (3)  So  deposits  in  the  sa%ings 
bank  of  a  deceased  person  wliich  do  not  exceed  50/.,  may  be  paid 
to  the  \vidow  or  other  persons  entitled  according  to  the  Statute  of 
Distributions,  unless  the  bank  has  notice  within  one  montli  from 
the  death  of  the  depositor  that  probate  or  letters  of  administra- 
tion are  about  to  bo  taken  out,  which  nnist  be  done  witliin  two 
months  from  his  death.  (2G  &  27  Vict.  c.  S7,  s.  43.)  (4)  So 
a  member  of  an  industrial  or  provident  society,  not  being  under 
the  age  of  sixteen  years,  may,  by  writiiig,  nominate  any  person 
(with  certain  exceptions)  to  whom  his  share  in  the  society  shall  be 
transferred  at  his  death,  provided  that  the  amount  credited  to  him 
in  the  society's  books  does  not  exceed  50/.,  and  at  his  death  the 
committee  of  the  society  shall  either  transfer  the  share  to  the 
person  nominated,  or  pay  its  value  to   the   persons  entitled. 
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(39  &  40  Vict.  c.  45,  s.  11,  sub-s.  5.)  (5)  So  sums  not  exceed- 
ing 50/.  in  building  societies,  loan  societies,  and  friendly  societies, 
are  exempted  from  probate  duty  and  may  be  paid  to  the  persons 
beneficially  entitled,  under  various  acts.  (37  &  38  Vict,  c.  42, 
s.  29;  3  &  4  Vict.  c.  10,  s.  11 ;  26  &  27  Vict.  c.  56 ;  18  &  19 
Vict.  c.  63,  s.  31.) 

Q.  Is  the  probate  of  a  will  liable  to  stamp  duty  ? 

A.  No  stamp  duty  on  probates  is  now  paid,  but  probate 
duty  is  paid  upon  the  affidavit  for  the  Inland  Eevenue,  and  a 
certificate  is  to  be  attached  to  the  probate  or  letters  of  adminis- 
tration stating  that  the  affidavit  for  the  Inland  Eevenue  has 
been  delivered,  and  that  such  affidavit  was  duly  stamped,  and 
stating  the  amount  and  the  gross  value  of  the  estate  as  shown 
by  the  account.     (44  Vict.  c.  12,  s.  30.) 

Q.  What  exemptions  are  there  from  payment  of  the  ordinary 
amount  of  probate  duty  ? 

A.  Where  the  whole  personal  estate  of  any  person  without 
any  deduction  for  debts  or  funeral  expenses  does  not  exceed 
300/.,  the  person  intending  to  apply  for  the  grant  of  probate  or 
letters  of  administration  may  deliver  to  the  proper  officer  a 
notice  in  writing  setting  forth  particulars  of  the  estate,  and  may 
deposit  with  such  officer  the  sum  of  15s.  for  court  fees  and 
expenses.  If  the  estate  exceeds  the  value  of  100/.,  a  fm-ther 
sum  of  30s.  must  be  deposited  for  stamp  duty  on  the  affidavit 
for  the  Inland  Revenue. 

The  payment  of  these  duties  is  in  full  satisfaction  not  only 
for  probate  duties,  but  also  for  legacy  and  succession  duty  in 
respect  of  the  estate.     (44  &  45  Vict.  c.  17,  ss.  33,  36.) 

Q.  Is  probate  duty  ever  payable  on  property  other  than  per- 
sonalty belonging  to  a  testator  in  the  ordinary  way  ? 

A.  (1.)  It  is  payable  upon  personal  property  which  a  testator 
has  by  his  will  disposed  of  in  exercise  of  a  general  power  of 
appointment.     (23  Vict.  c.  15,  s.  4.) 

(2.)  So  when  a  testator  bequeaths  property  which  is  abeady 
subject  to  a  cHrection  for  conversion,  probate  duty  must  be  paid 
upon  that  property  {Attornei/- General  v.  Bniumng,  6  Jmist, 
N.  S.  1033)  ;  but  it  is  not  payable  upon  realty  directed  by  the 
will  itself  to  be  sold.     {Matson  v.  Sivift,  3  Beav.  368.) 
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Again,  under  the  Customs  and  Inland  Eevenue  Act,  1881,  it 
is  payable  (I)  on  donatioucs  mortis  causa,  and  voluntary  gifts 
of  i)ersonalt3'  made  wdtliin  three  months  of  death ;  and  on 
(2)  personalty  voluntarily  vested  by  the  deceased  in  himself  and 
anotlier  jointly,  so  that  on  his  death  the  beneficial  interest 
accrues  by  survivorship  to  the  other;  and  on  (3)  personalty 
passing  by  any  voluntaiy  instrument  (not  being  a  will)  wliereby 
an  interest  detenuinable  on  death  is  reserved  to  the  settlor,  or 
whereby  the  settlor  has  reserved  to  liimself  the  right,  by  the 
exercise  of  any  power,  to  reclaim  the  absolute  interest  in  such 
property.     (Sect.  38.) 

Q.  State  tlie  rules  as  to  tlio  deduction  of  debts  from  the 
value  of  the  i^ersonalty  upon  which  probate  duty  must  be  paid. 

A.  Tlie  former  rule  was  that  duty  must  at  first  be  paid  on 
the  total  value  of  the  personalty,  and  that  after  paying  the 
debts  a  proportionate  return  of  it  might  be  obtained.  But 
imder  the  Customs  and  Inland  Revenue  Act,  1881,  s.  28,  if  the 
deceased  was  domiciled  in  the  United  Kingdom  debts  due  to 
persons  resident  iu  tlie  United  Kingdom  and  burial  expenses 
may  fii'st  be  deducted  and  duty  may  be  paid  only  on  the  residue  of 
the  estate.    The  following  debts,  however,  may  not  be  deducted : 

(1)  voluntary  debts  payable   on   the   death  of  the   deceased ; 

(2)  debts  payable  uuder  any  instrument  not  bond  Jide  delivered 
to  the  donee  three  months  before  the  death  of  the  deceased ; 
and  (3)  debts  in  respect  of  wliicli  any  real  estate  may  bo  pri- 
marily liable,  or  in  respect  whereof  a  reimbursement  may  be 
claimed  fi'om  the  real  estate  of  the  deceased  or  from  any  other 
estate  or  person. 

13ut  if  (under  sect.  33,  supra)  the  whole  estate  is  sworn  tmder 
300/,  debts  may  not  bo  deducted. 

Q.  Is  probate  duty  payable  in  respect  of  personal  estate  over 
which  a  person  has  a  general  power  of  a])poiatmont  ? 

A.  It  is,  if  such  person  has  actually  disposed  of  the  property 
by  will.     (23  Vict.  c.  15,  s.  4.) 

Q.  On  the  death  of  a  trustee  must  probate  duty  be  paid  on 
the  tmst  estate  so  far  as  it  consists  of  personalty  ? 

A.  It  need  not  be  paid.     (48  Geo.  3,  c.  140,  s.  35.) 

Q.  If   an  administrator  after  the  grant  discovers   that  the 
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personal  estate  of  the  deceased  is  of  larger  amount  than  tho 
sum  under  which  it  was  sworn,  what  course  should  he  adopt  ? 

A.  He  must  make  an  affidavit  as  to  the  increased  amount  of 
the  estate,  and  must  give  an  administration  bond  usually  in 
double  the  amount  of  the  whole  estate.  The  clerk  of  the  seat 
then  notes  upon  the  letters  of  administration  that  the  estate 
has  been  re-sworn  and  fm'ther  security  given.  (Coote,  181, 
182.) 

So  both  an  executor  and  an  administrator  must,  if  the  estate 
proves  to  be  of  greater  value  than  the  value  mentioned  in  the 
certificate  annexed  to  the  probate  or  letters  of  administration, 
or  if  debts  have  been  erroneously  deducted,  within  six  months 
after  the  discovery  of  the  mistake  deliver  a  further  affidavit, 
with  an  account,  to  the  Inland  Revenue  duly  stamped  with  the 
additional  amount  of  duty  payable,  and  must  at  the  same  time 
pay  interest  at  51.  per  cent,  from  the  date  of  the  original  grant, 
or  any  later  date  determined  by  the  commissioners,  on  such 
unpaid  amount  of  duty.     (Customs,  &c.  Act,  1881,  s.  32.) 

Q.  A.  dies  domiciled  in  England,  and  possessing  French 
rentes,  English  consols,  a  house  and  f  urnitm-e  in  Paris,  a  share 
of  a  partnership  business  there,  and  also  a  leasehold  house  and 
furniture  in  London,  and  a  share  in  a  partnership  in  London. 

A.  by  his  will  executed  according  to  English  law,  disposes 
of  this  property ;  upon  which  of  it  wiU  probate  duty  be  pay- 
able? 

A.  It  will  be  payable  on  the  English  consols,  the  leasehold 
house  and  furniture,  and  the  share  of  the  partnership  in  Eng- 
land, but  not  upon  the  French  rentes  or  upon  any  other  of  the 
French  property.  But  foreign  bonds  which  are  transferable  in 
this  coimtry,  and  are  also  in  this  country  at  the  death,  must  pay 
probate  duty.     [Att.-Gen.  v.  Bomcens,  4  M.  &  W.  191.) 

Q.  A  testator  died,  having  by  his  will  appointed  under  a  special 
power  a  fund  to  his  children.  He  also  left  1,000/.  in  foreign 
bonds  and  a  leasehold  house,  and  had,  moreover,  just  before  his 
death  contracted  to  sell  his  real  estate,  but  he  died  before  com- 
pletion of  the  purchase.  In  respect  of  what  portions  of  the 
property  wiR  probate  duty  be  payable  ? 

A.  The  fund  appointed  to  the  children  would  not  be  liable  to 
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duty,  as  the  appointment  is  made  under  a  special,  and  not  under 
a  general,  power.  (23  Yiet.  c.  15,  s.  4.)  The  proceeds  of  the 
real  estate  would  he  liahle  to  duty  if  the  contract  was  a  hiuding 
one,  and  the  vendor  had  no  power  to  revoke  it  up  to  the  time  of 
his  death.  (See  Att.-Gen.  v.  Brunning,  6  Jur.  N.  S.  1083  ;  and 
W(it6on  V.  Sirift,  8  Beav.  3G8.)  As  to  the  foreign  honds  and 
the  leasehold  house,  see  the  last  answer. 

Q.  Is  there  any  exemption  from  legacy  or  succession  duty  ? 

A.  Yes;  under  the  Customs  and  Inland  Kevenue  Act,  1881, 
s.  41,  where  prohate  duty  has  been  paid  in  conformity  with  the 
Act,  the  one  per  cent,  legacy  and  succession  duty  payable  by 
direct  descendants  or  ascendants  ceases  to  be  payable ;  and  when 
the  estate  is  sworn  under  300/.  and  the  duties  on  the  affida\it 
for  Inland  Revenue  are  paid,  no  legacy  or  succession  duty  is 
payable  by  any  persons. 

Q.  '\Vhat  is  the  penalty  for  making  default  in  obtaining 
probate  or  letters  of  administration,  or  neglecting  to  deliver  an 
account  to  the  Inland  Revenue  ? 

A.  The  defaulter  is  liable  to  pay  double  the  amount  of  duty 
chargeable.     [Ibid.  s.  40.) 

Q.  Is  an  executor  personally  liable  for  the  payment  of  legacy 
duty  ?     Wliat  course  should  he  adopt  to  protect  himself  ? 

A.  He  is  so  liable,  and  should  therefore  deduct  the  legacy 
duty  before  paying  a  legacy ;  but  if  he  does  not  do  so  he  can 
still  recover  the  amount  back  fi"om  the  legatee. 


CnARTER  VIII. 

CITATIONS,  CAVEATS,  ETC. 


Q.  "Wliat  is  a  citation  ? 

A.  It  is  a  command  issued  from  the  principal  registry 
ordering  the  party  to  whom  it  issues  to  do  some  particular  act, 
as  to  accept  or  refuse  probate  or  administration,  or  to  revoke  a 
probate  or  administration  improperly  granted.     (Browne,  349.) 
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Q.  Give  a  common  example  of  a  citation. 
A.  Where  a  person  having  a  superior  right  to  prove  a  will  or 
take  administration  delays  or  declines  to  do  so,  the  court,  at  the 
instance  of  a  person  having  an  inferior  right,  cites  the  person 
having  the  superior  right  to  take  the  required  grant,  and  on  his 
failing  to  do  so,  decrees  it  to  the  other.     (Coote,  230.) 

Q.  If  an  executor  holds  a  will  hut  neglects  to  prove  it,  what 
steps  must  be  taken  to  oblige  him  to  accept  or  refuse  probate  ? 

A.  He  must  be  cited  to  "  accept  or  refuse  the  probate,  or  to 
show  cause  why  letters  of  administration  with  the  will  annexed 
shall  not  be  granted  to  the  applicant."  Personal  service  of  the 
citation  is  necessary,  unless  otherwise  ordered.  The  executor 
enters  an  appearance  to  it,  and  then  the  citation  proceeds  in  the 
usual  way. 

Q.  "What  steps  must  be  taken  previously  to  issuing  a  citation? 

A.  An  affidavit  verifying  the  facts  of  the  case  must  be  made 
by  the  person  intending  to  issue  the  citation,  and  a  caveat  must 
also  be  entered  against  any  grant  being  made  in  respect  of  the 
estate  to  which  the  citation  relates,  and  notice  of  such  caveat 
must  be  sent  to  the  district  registrar  of  any  district  in  which  the 
deceased  appears  to  have  resided  at  the  time  of  his  death. 
(P.  E.  E.  66,  68.) 

Q.  From  which  office  may  citations  be  issued,  and  what  must 
be  done  in  order  that  a  citation  may  be  obtained  ? 

A.  Citations  can  only  be  extracted  from  the  principal  regis- 
try, and  no  citation  is  to  issue  until  an  affidavit  in  verification 
of  the  averments  it  contains  has  been  filed  in  the  registry. 
(0.  B.  E.  13.) 

Q.  How  are  citations  to  be  served  ? 

A.  Personally  when  that  can  be  done  ;  if  not,  by  the  insertion 
of  a  notice  of  the  same,  or  of  an  abstract  thereof,  settled  and 
signed  by  one  of  the  registrars  as  an  advertisement  in  such 
morning  and  evening  London  newspapers,  and  such  local  news- 
papers, and  at  such  intervals  as  the  judge  or  one  of  the  registrars 
may  direct.     (P.  E.  E.  69,  70.) 

Q.  How  are  citations  to  be  served  upon  persons  resident  out  of 
the  jurisdiction  ? 

A.  Citations  may  be  served  upon  parties  resident  out  of  Great 
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Britain  and  Ireland  by  the  insertion  of  the  same  or  of  an  abstract 
thereof,  settled  and  signed  by  one  of  the  registrars,  as  an  adver- 
tisement in  such  of  the  morning  and  evening  London  newspapers, 
and,  if  necessary,  in  sucli  local  uew.spapor!>,  and  ut  .sucli  intervals, 
as  the  judge  or  a  registrar  may  direct. 

If  the  party  cited  be  abroad,  having  an  agent  in  England, 
such  agent  may  be  served  with  a  true  copy  of  the  citation. 
(R.  19,  C.  B.) 

Q.  AVliat  is  a  caveat  ? 

A.  It  is  a  means  whereby  a  person  having  an  interest  in  an 
estate  prevents  a  grant  from  being  issued  without  notice  to 
himself. 

Caveats  remain  in  force  for  six  moutlis,  but  may  be  renewed. 
They  do  not  affect  grants  made  on  the  days  on  which  they  are 
entered.     (P.  E.  II.  60,  62.) 

Q.  What  coiu'se  is  adopted  by  a  person  who  cannot  obtain 
probate  or  administration  by  reason  of  a  caveat  ? 

A.  He  should  warn  the  caveat,  that  is,  give  a  notice  to  the 
person  who  has  entered  the  caveat,  rerpiiring  him  to  enter  an 
appearance  to  the  warning  within  six  days,  and  informing  him 
that  if  the  appearance  is  not  entered  the  grant  will  be  made  to 
the  person  appl}dng.     (P.  R.  R.  63,  64,  67,  87.) 

Q.  What  must  a  party  do  who  intends  to  oppose  the  grant  of 
probate  or  letters  of  administration  ? 

A.  He  must  enter  a  caveat  in  tlie  principal  or  in  a  district 
registry. 

If  he  enters  it  in  a  district  registry,  a  copy  is  sent  to  tlio 
principal  registry,  and  if  ho  enters  it  in  the  principal  registry, 
notice  is  given  to  the  district  registry  of  the  district  (if  any)  in 
which  it  is  alleged  that  tlic  deceased  resided  at  the  time  of  his 
decease,  and  to  any  other  district  registry  to  wliich  it  may 
appear  to  the  registrar  of  tlie  princii)al  registry  expedient  to 
send  the  same.     (Act  of  1857,  s.  53.) 

Q.  A  caveat  having  been  entered  against  the  gi'ant  of  probate 
or  letters  of  administration,  what  com'so  will  be  adoj)ted  by  a 
person  desiring  to  obtain  the  probate  of  a  will  ? 

A.  He  will  j)roceed  to  warn  the  caveat,  which  ho  must  do  in 
the  principal  registry. 
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A  Wcarning  is  a  notice  given  by  the  registrar  of  tlie  principal 
registry  to  the  person  who  has  entered  a  caveat,  that  he  shall, 
within  six  days  after  the  service  of  the  warning,  enter  an 
appearance  in  the  principal  registry  to  the  caveat  which  he 
had  previously  entered,  and  set  forth  his  interest,  and  that  if  he 
does  not  do  so,  the  court  will  proceed  with  the  grant. 

Tlie  appearance  must  be  entered  in  the  principal  registry,  and 
may  be  entered  at  any  time  after  the  sis  days,  provided  the 
grant  has  not  been  actually  sealed.     (Browne,  304.) 

Q.  In  what  offices  may  caveats  be  entered,  and  from  which 
may  warnings  be  issued  ? 

A.  Caveats  may  be  entered  either  in  the  principal  registry  or 
in  a  district  registry  ;  but  warnings  can  only  be  issued  from  the 
principal  registry.     (0.  B.  R.  7.) 

Q.  When  is  probate  business  said  to  be  contentious  ? 

A.  When  an  appearance  is  entered  in  answer  to  the  warning 
of  a  caveat,  the  matter  is  to  be  entered  as  a  cause  in  the  com-t 
book,  and  the  contentious  business  is  thereupon  held  to  com- 
mence ;  and  the  expenses  of  the  entry  of  such  caveat,  and  the 
warning  thereof,  are,  upon  taxation,  considered  as  costs  in  the 
cause.     (C.  B.  R.  12.) 

Q.  What  course  must  be  adopted  by  a  person  who  has  warned 
a  caveat,  where  no  appearance  has  been  entered  to  the  warning? 

A.  Before  he  can  obtain  his  grant  he  must  file  an  affidavit 
(1)  of  the  service  of  the  warning;  (2)  of  search  for  appearance ; 
(3)  of  non-appearance. 

Q.  State  some  general  rules  as  to  citations. 

A.  They  can  only  be  extracted  from  the  principal  registry, 
and  must  be  preceded  by  an  affidavit  verifying  the  averments 
which  must  be  filed  in  the  registry. 

Every  suit  for  revocation  of  a  grant  of  probate  or  adminis- 
tration must  commence  with  a  citation  (issued  before  or  con- 
currently with  the  writ) ,  and  calling  upon  the  party  who  has 
obtained  the  grant  to  bring  the  same  into  the  registry. 
(Browne,  351,  352  ;  C.  B.  E.  13.) 

Q.  A  party  having  been  served  with  a  citation,  when  may 
the  party  having  served  him  proceed  with  the  action  ? 

A.  Before  a  party  can  proceed  after  the  service  of  the  citation, 
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an  appearance  must  have  been  entered  by  or  on  behalf  of  the 
party  cited,  or  an  aitidavit  of  personal  service  and  of  non-appear- 
ance must,  together  vnth.  the  citation,  have  been  filed  in  the 
registry.     (C.  B.  E.  20.) 


CHAPTER  IX. 

SPECIAL  POINTS  RELATING  TO  THE  PRACTICE  IN  PROBATE  CASES. 

Q.  Give  a  brief  description  of  the  jurisdiction  of  the  Probate 
Division. 

A.  The  Probate  Division  exercises  voluntary  and  contentious 
jurisdiction  and  authority  in  relation  to  the  grant  or  revoking 
probate  of  wills,  and  letters  of  administration  of  the  effects  of 
deceased  persons,  and  detennines  all  questions  relating  to  matters 
and  causes  testamentary,  except  those  relating  to  legacies  and 
the  distribution  of  residues.     (Dixon's  Probate  Manual,  48.) 

Q.  What  are  the  various  kinds  of  actions  which  may  be 
brought  in  the  Probate  Division  ? 

A.  (1)  Actions  for  proving  wills  in  solemn  form,  the  question 
being  whether  the  will  or  codicil  is  or  is  not,  in  whole  or  in  part, 
valid  as  a  testamentary  instrument ;  (2)  administration  actions, 
the  question  for  decision  in  which  is,  which  of  two  or  more 
claimants  is  entitled  to  a  grant  of  administration;  (3)  actions  for 
the  revocation  of  gi-ants,  either  of  letters  of  administration  or  of 
probate  in  common  form.  (Tristram's  Prob.  Prac.  77  ;  Browne's 
Prob.  Prac.  275.) 

Q.  State  some  of  the  grounds  upon  wliieh  the  comi  may 
revoke  a  grant  of  probate. 

A.  (1)  Where  it  is  obtained  by  fraud,  eitlier  (a)  by  du-ectly 
false  suggestions ;  or  (b)  concealing  from  the  court  something 
material,  which  it  should  have  known;  (2)  where  a  false 
suggestion  has  been  made  in  ignorance  or  tlu-ougli  carelessness 
only ;  or  (3)  where  a  grant  lias  become  inoperative  and  useless 
through  cii'cumstanccs.     (Coote,  101.) 
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Q.  Grive  examples  of  each  of  the  three  sets  of  cases  mentioned 
in  the  last  answer. 

A.  (1)  An  executor  of  a  forged  or  revoked  will  obtains 
prohate  of  it ;  (2)  a  will  has  been  discovered  after  administration 
has  been  taken,  or  a  later  will  has  been  discovered  after  probate 
taken  of  an  earlier  one ;  (3)  a  grant  has  passed  the  seal  after  the 
party  applying  has  died  ;  a  creditor  after  grant  of  administration 
has  paid  himself  his  debt  and  left  the  country.  (Coote,  191 
—194.) 

Q.  In  order  that  the  court  may  revoke  a  grant  to  a  wrong 
person,  what  is  necessary  ? 

A.  A  person  having  the  right  to  the  proper  grant  must  ask 
for  the  revocation,  and  be  prepared  to  take  the  proper  grant. 
(Coote,  196.) 

Q.  What  is  the  effect  of  proving  a  will  in  solemn  form  ? 

A.  The  will  cannot  afterwards  be  disputed  by  any  person  who 
has  been  cited,  and  as  it  is  usual  to  cite  all  persons  interested, 
either  under  an  intestacy  or  any  other  will  which  may  have  been 
made,  the  effect  is  to  render  the  will  practically  unassailable. 

Q.  What  persons  may  cause  executors  to  prove  the  will  in 
solemn  form  ? 

A.  The  next  of  kin  "and  others,"  who  previously  to  the 
Probate  Act  of  1857  had  such  a  right,  are  still  to  continue  to 
possess  it.  The  words  "  and  others  "  include  all  parties  whose 
interest  is  affected,  such  as  trustees,  legatees,  &c. ;  but  a  creditor 
is  not  such  a  person.  An  executor  or  legatee  under  an  adverse 
will  may  cause  the  executors  to  prove  in  solemn  form. 

But  an  executor  cannot  have  the  will  i^ropounded  in  solemn 
form  if  he  has  proved  it  himself  in  common  form.  (C.  B. 
E.  5.) 

Q.  Within  what  time  may  an  executor  be  compelled  by  a 
person  interested  to  prove  the  will  in  solemn  form  ? 

A.  Within  thirty  years. 

Q.  How  is  the  practice  in  the  Probate  Division  now  regu- 
lated ? 

A.  By  the  Judicature  Acts  and  the  Pules  of  the  Supreme 
Court ;  and  where  they  do  not  expressly  vary  it,  the  old  proce- 
dure remains  in  force.     (Judicature  Act,  1875,  s.  18.) 
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Q.  "What  special  rule  exists  iu  probate  cases  as  to  the  indorse- 
ment on  the  vrrit  ? 

A.  The  indorsement  must  show  whether  the  plaintiff  claims 
as  creditor,  executor,  administrator,  or  in  any  other  and  what 
character.     (Ord.  III.  r.  5,  Rules  of  Sui»renie  Court,  1883.) 

The  issue  of  the  writ  is  also  to  be  preceded  by  the  filing  of  an 
affidavit  made  by  the  i)laintiff,  or  one  of  the  plaintiffs,  verifying 
the  indorsement  on  the  writ.  (Ord.  V.  r,  15,  Supreme  Court 
Eules.) 

Q.  "Wliere  are  appearances  to  be  entered  ? 

A.  They  must  be  entered  in  London  at  the  central  office,  and 
the  central  office  is  to  give  notice  thereof  to  the  probate  registry. 
(Ord.  XII.  r.  3,  Supreme  Com-t  Ilules.) 

Q.  Atay  any  persons  intervene  in  probate  actions,  and  what 
course  must  persons  desiring  to  intervene  adopt  ? 

A.  Any  person  not  named  in  the  writ  may  intervene,  and 
may  appear  in  the  action  upon  filing  an  affidavit  sliowing  how 
he  is  interested  in  the  estate  of  the  deceased.  (Ord.  XII.  r.  23, 
Supreme  Court  Rules.) 

Q.  "Wlio  may  oppose  the  gi-ant  of  probate  ? 

A.  Any  party  whose  interest  is  affected  may  do  so ;  even 
the  bare  possibility  of  an  interest  is  sufficient.  He  does  so  by 
entering  a  caveat  in  the  usual  way.  Before  being  permitted  to 
contest  the  will  he  may  be  called  upon  by  tlie  party  propounding 
it  to  show  his  interest.     (Bro^vne,  286,  287.) 

Q.  "Wliat  must  a  person  do  who  is  seeking  to  prove  a  will  in 
solemn  form,  or  to  revoke  the  probate  of  a  Avill  in  order  to  bind 
tlie  persons  interested  in  the  real  estate  ? 

A.  He  must  apply  to  the  judge,  or  to  a  registrar  in  his 
absence,  for  an  order  authoi-izing  him  to  cite  tlio  heir-at-law,  or 
other  persons  interested  in  tlie  realty.  (C.  B.  R.  78.)  Such  an 
order  will  not,  as  a  rule,  be  granted  until  a  statement  of  defence 
lias  been  delivered,  or  unless  the  next  of  kin  lias  l)een  aboady 
cited,  or  unless  tlie  party  propounding  the  will  files  an  affidavit 
that  he  intends  to  go  on  and  prove  the  will  in  solemn  form. 
(Browne,  291.) 

Q.  What  persons  ought  to  be  cited  when  a  will  is  about  to  be 
proved  iu  solemn  form  ? 
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A.  If  the  will  relates  only  to  personalty,  the  widow  and  next 
of  kin  must  be  cited,  and  any  persons  interested  in  any  other 
will  or  codicil  than  that  being  propounded. 

If  the  will  relates  to  real  estate,  besides  the  above  persons  the 
heu--at-law,  devisees  under  any  other  will,  and  all  other  persons 
having  or  claiming  any  interest  in  the  real  estate.  (Browne, 
289—293.) 

Q.  To  what  extent  does  probate  of  a  will  in  solemn  form  bind 
the  heir-at-law,  devisees,  and  other  persons  interested  in  the  real 
estate  ? 

A.  Wlierever  proceedings  are  taken  for  proving  a  \vall  in 
solemn  form,  or  for  revoking  probate,  or  where  in  any  other 
contentious  cause  the  validity  of  a  will  is  disputed  in  the  Probate 
Division,  unless  the  will  affects  only  personal  estate,  the  heir-at- 
law,  devisees,  and  other  persons  interested  in  the  realty  are  to  be 
cited  to  see  the  proceedings,  and  may  be  permitted  to  become 
parties,  or  intervene  for  their  respective  interests  ;  and  where  the 
will  is  proved  in  solemn  form,  or  its  validity  is  othermse  decided 
upon,  the  decree  of  the  court  is  binding  on  all  persons  interested 
in  the  real  estate,  and  the  probate  of  a  will  so  proved  is  conclu- 
sive evidence  of  the  validity  and  contents  of  such  a  mil.  (Act 
of  1857,  ss.  61,  62.) 

Q.  Who  may  intervene  in  probate  actions  ? 

A.  Any  person  not  named  in  the  writ  may  intervene  and 
appear  in  the  action  on  filing  an  affidavit  showing  how  he  is 
interested  in  the  estate  of  the  deceased.  (Ord.  XII.  r.  23, 
Supreme  Court  Bules.) 

Q.  What  is  meant  by  the  term  "  interest  cause  "  ? 

A.  It  is  a  suit  in  the  Probate  Division,  where  the  legal 
interest  of  a  person  in  the  estate  of  the  deceased  is  denied. 

It  may  arise  as  a  collateral  question  in  a  testamentary  cause, 
or  as  an  original  suit.     (Browne,  327.) 

Q.  AVhat  is  meant  by  the  affidavit  as  to  scripts  ? 

A.  Within  eight  days  after  the  entry  of  the  appearance  by 
the  defendant  both  plaintiff  and  defendant  must  file  an  affidavit 
as  to  their  knowledge  of  every  will,  codicil,  di'aft  of  a  will  or 
codicil,  or  written  instrument  made  by  the  deceased ;  and  every 
such  script  in  the  custody,  or  under  the  control,  of  the  person 
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making  tlio  affidavit  is  to  bo  annoxed  thereto,  and  deposited  in 
the  registry,  and  no  party,  except  by  leave,  may  inspect  his 
opponent's  affidavit  or  scripts  until  his  own  affidavit  has  been 
filed.     (C.  B.  lis.  30,  32.) 

Q.  "Within  wliat  time  must  a  statement  of  claim  be  delivered 
in  probate  actions  ? 

A.  Unless  otherwise  ordered  by  the  com-t  or  a  judge,  the 
plaintiff  must  deliver  a  statement  of  claim  within  six  weeks 
from  the  entry  of  the  appeai-ance  by  the  defendant,  or  fi'om  the 
time  limited  for  his  appearance  in  case  he  has  made  default; 
where  the  defendant  has  appeared  the  plaintiff  is  not  compelled 
to  deliver  it  until  the  expiration  of  eight  days  after  the  de- 
fendant has  filed  his  affidavit  as  to  scripts.  (Ord.  XX.  r.  2, 
Supreme  Court  llules.) 

Q.  Wliat  must  the  plaintiff  do  in  his  statement  of  claim  when 
lie  disputes  the  interest  of  the  defendant  ? 

A.  He  must  allege  that  he  denies  such  interest.  (Ord.  XX. 
r.  9,  Supreme  Court  llules.) 

Q.  In  case  the  defendant  makes  default  in  filing  and  deliver- 
ing a  defence,  what  coiu-se  may  the  plaintiff  adopt  ? 

A.  He  may  proceed  witli  tlie  action  notANithstanding  such 
default.     (Ord.  XXVII.  r.  10,  Supreme  Court  Rules.) 

Q.  Wliat  is  necessary  to  render  a  plea  of  undue  influence 
valid? 

A.  The  names  of  the  parties  exercising  such  undue  influence 
must  be  stated,     (13ro^v^le,  324.) 

Q.  AVliat  com-se  shf)uld  a  party  adopt  who  does  not  dispute 
the  will  on  grounds  of  undue  influence,  fraud,  &c.  &c.,  but  is  not 
certain  whether  it  was  duly  executed  or  not  ? 

A.  Such  a  party  may  ^ith  his  defence  give  notice  to  the  person 
setting  up  tlie  will  tliat  lie  merely  insists  upon  its  being  proved 
in  solemn  fomi  of  law,  and  only  intends  to  cross-examine  the 
witnesses  jiroduced  in  sui)[)ort  of  tlie  will,  and  tliereupon  he 
shall  be  at  libei-ty  to  do  so,  and  shall  be  subject  to  tlie  same 
liabilities  in  respect  of  costs  as  he  would  have  been  under 
similar  circumstances,  according  to  tlie  former  practice  of  the 
Court  of  I'robate.     ((Jrd.  XXI.  r.  18,  Supreme  Comi  liules.) 

The  practice  of  the  Court  of  Probate  was,  in  case  the  will  was 
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held  valid,  to  oxempt  a  person  giving  such  a  notice  from  pa}dng  the 
costs  of  the  action  to  prove  the  will  in  solemn  form,  as  according 
to  the  ordinary  rule  ho  would  have  to  do.     (Browne,  334.) 

Q.  What  is  meant  by  an  "  act  on  petition  "  ? 

A.  It  was  a  method  of  raising  by  petition  a  question  of  only 
medium  importance. 

Questions  as  to  the  personal  c|ualifications  of  administrators, 
the  justification  of  sureties  and  guardianships,  were  the  kind  of 
questions  thus  brought  before  the  court. 

Tlie}^  are  now  decided  on  summons.     (Browne,  346.) 

Q.  What  notice  of  trial  must  be  given  in  the  Probate  Divi- 
sion ? 

A.  Ten  days'  notice  of  trial  must  be  given  to  all  parties  for 
whom  an  appearance  has  been  entered,  including  the  jiarties 
cited,  and  interveners.  (Orel.  XXXVI.  r.  14,  Supreme  Com't 
Eules ;  E.  54,  0.  B.) 

Q.  May  a  re-hearing  of  a  cause  tried  before  a  judge  without 
a  jury  be  obtained  ? 

A.  An  apphcation  for  the  re-hearing  of  a  cause  tried  before  a 
judge  without  a  jmy,  in  which  the  evidence  has  been  given  viva 
voce,  may  be  made  by  motion  within  fom-teen  days  from  the  clay 
on  which  the  same  was  heard,  if  the  court  be  then  sitting,  or  if 
not,  on  the  first  motion  day  after  the  expiration  of  the  fourteen 
clays.     (C.  B.  E.  60.) 

Q.  To  whom  is  an  application  for  a  new  trial  to  be  made  in 
the  Probate  Division,  and  how  ? 

A.  Wliere  there  has  been  a  trial  with  a  jmy,  to  a  Divisional 
Court  of  the  Probate,  Divorce,  and  Admiralty  Division,  and 
where  there  has  been  a  trial  without  a  jmy,  by  ajipeal,  to  the 
Court  of  Appeal. 

The  application  is  to  be  by  notice  of  motion,  which  states  the 
ground  of  the  application,  and  is  to  be  made  within  eight  days 
after  the  trial.  (Ord.  XXXIX.  rr.  1—4,  Supreme  Court 
Eules.) 

Q.  May  a  new  trial  be  obtained  of  a  probate  action  which  has 
been  tried  in  the  county  coiu't  ? 

A.  There  is  an  appeal  to  the  Probate  Di\aslou,  upon  tlie  ground 
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of  the  mistake  of  the  judge  in  point  of  law,  or  of  tlie  admission 
or  rejection  of  e\'idence. 

But  upon  questions  of  fact  there  is  no  a])peal.  (Act  of  1857, 
s.  58;  Lcalley  v.  Venjard,  35  L.  J.  Prob.  127;  1  P.  &  D.  195.) 

Q.  How  are  applications  to  he  made  for  an  order  for  the  pro- 
duction of  i^ajiers  or  writings  purporting  to  he  testamentary  ? 

A.  Such  applications  are  to  ho  made  to  the  judge  by  motion 
or  by  summons  when  a  suit  is  pending,  and  by  motion  upon 
afIida^'it  M'hen  no  suit  is  iiending. 

If  it  can  be  shown  tliat  a  testamentary  paper  is  in  the 
possession  or  control  of  any  person,  a  subpoena  for  its  production 
may  be  obtained  by  a  registrar's  order  founded  on  an  affidavit. 
(C.  B.  E.  73.) 

Q.  State  some  cases  where  it  is  the  proper  course  to  apjily  for 
a  grant  of  probate  or  administration  on  motion. 

A.  (1)  Where  it  is  doubtful  whether  some  portion  of  a  testa- 
mentary document  ought  or  ought  not  to  be  admitted  to  probate. 
In  this 'case  it  is  necessary  for  all  the  .parties  to  consent,  other- 
wise an  action  must  be  brought  to  propound  the  document ; 
(2)  where  an  aiiplication  is  made  for  a  grant  by  a  person  having 
an  inferior  right  to  it,  and  tlie  parties  having  the  superior  right 
have  not  renounced  ;  (3)  where  tlie  death  of  a  testator  or  intestate 
is  uncertain,  and  can  onl}'  be  proved  by  presumptive  e\'idence ; 
(4)  for  a  grant  nd  coUigrnda  bona ;  (5)  for  a  grant  dxraxfc 
absentia.     (Browne,  428 — 433.) 

Q.  "Wlien  will  the  court  allow  the  costs  of  all  parties  out  of 
the  estate  ? 

A.  If  the  cause  of  litigation  has  its  origin  in  tlic  default  of 
the  testator,  or  those  interested  in  the  residue,  the  costs  m)ay  be 
ordered  to  be  paid  out  of  the  estate.  Thus,  where  a  testatri.v 
ordered  her  will  to  be  concealed,  or  where  executors  had  no 
knowledge  of  theii'  testator's  incapacity,  or  where  the  litigation 
is  rendered  necessary  by  the  state  in  wliidi  the  deceased  left  his 
papers,  the  costs  of  the  unsuccessful  jiarly  liave  been  allowed  out 
of  the  estate.     (Browne,  445,  45'J.) 

Q.  Next  of  kin  imsuccessfully  oppose  a  will  on  the  ground  of 
tlie  incajtaeity  f»f  the  testator  to  make  a  will.  Under  what  cii'- 
eumstanees  will  they  be  condemned  in  costs  Y 
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A.  If  there  is  reasonable  gTcMiiid  for  their  opposition,  as,  for 
instance,  where  it  was  induced  by  a  statement  by  the  medical 
attendant  of  the  deceased,  that  he  could  not  swear  that  the 
deceased  was  in  full  possession  of  his  faculties,  they  will  not  be 
condemned  in  costs.  (Browne,  432,  433.)  If  there  is  no  reason- 
able ground  for  opposition,  they  will  be  condemned  in  costs. 

Q.  An  executor  proj^ounds  the  will  of  his  testator  in  an  action 
for  probate  in  solemn  form ;  the  testator  is  pronounced  to  be 
insane,  what  will  be  the  prol^able  order  of  the  court  as  to  the 
costs  of  the  executor  ? 

A.  If  the  executor  did  not  know  the  testator  was  insane  at 
the  date  of  the  will,  he  will  be  entitled  to  receive  his  costs  out  of 
the  estate,  on  the  ground  that  it  was  testator's  own  fault  that  the 
litigation  took  place.     {Boughton  v.  Knight,  L.  E.  3  Prob.  Gl.) 

Q.  State  some  of  the  chief  rules  relating  to  motions  in  probate 
matters. 

A.  Cases  for  motion  are  to  set  forth  the  style  and  object,  and 
the  names  and  descriptions  of  the  parties  to  the  cause,  the  pro- 
ceedings already  taken  in  the  cause,  and  the  dates  of  the  same. 
If  the  cases  are  deficient  in  any  of  the  above  particulars,  the 
same  are  not  to  be  received  in  the  registry  without  permission 
of  one  of  the  registrars. 

On  depositing  the  case  in  the  registry  and  giving  notice  of 
motion,  the  affidavits  in  support,  and  all  original  documents 
referred  to  in  such  affidavits,  or  to  be  referred  to  by  counsel  on 
hearing  of  the  motion,  must  also  be  left  in  the  registry ;  or  in 
case  such  affidavits  or  documents  have  abeady  been  filed  in  the 
registry,  the  same  must  be  looked  up  and  deposited  with  the 
proper  clerk,  in  order  to  their  being  sent  with  the  case  to  the 
judge. 

Copies  of  any  affidavits  or  documents  to  be  used  in  support  of 
the  motion,  are  to  be  delivered  to  the  other  parties  to  the  suit. 
(C.  B.  Es.  124—127.) 

Q.  State  some  of  the  general  rides  relating  to  affidavits  in  the 
Probate  Division. 

A.  They  are  to  be  di-awn  in  the  first  person,  and  the  occupation 
and  true  place  of  abode  of  every  deponent  is  to  be  inserted. 

No  affidavit  will  be  admitted  in  which  any  material  part  is 
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written  ou  an  erasure  or  the  jm-at,  or  in  which  there  is  any 
interlineation  or  erasure. 

AMiere  made  bv  a  blind  or  illiterate  person,  the  pei-son  before 
whom  the  affidavit  is  made  is  to  state  in  the  jui-at  that  it  was 
read  over  in  the  presence  of  the  person  making  the  same,  and 
that  such  person  seemed  perfectly  to  understand  it  and  also 
made  his  or  her  mark,  or  wrote  liis  or  her  signature,  in  the 
presence  of  tlie  party  before  whom  the  affidavit  is  made. 
(P.  R.  Rs.  51—58.) 
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CHAPTER  I. 

JURISDICTION. 

Q.  Explain  the  term  domicile. 

A.  Domicile  is  a  person's  fixed  and  permanent  home.  (See 
Modern  Digest,  p.  82.) 

Q.  What  are  the  various  kinds  of  domicile  recognized  bylaw? 

A.  (1)  Domicile  of  origin;  (2)  domicile  by  law;  (o)  domicile 
by  choice. 

Q.  What  is  domicile  of  origin  ? 

A.  This  is  the  place  where  a  person's  parents  are  domiciled 
when  he  is  born. 

This  domicile  lasts  tlu'ough  a  person's  life,  so  long  as  he  has 
not  actually  acquired  another  domicile. 

Whenever  an  acquired  domicile  is  lost,  the  domicile  of  origin 
reverts. 

Q.  What  is  a  domicile  by  law  ? 

A.  This  is  a  domicile  conferred  by  the  law,  independently  of 
a  person's  choice,  and  other  than  his  domicile  of  origin.  The 
domicile  of  the  husband  is  that  of  the  wife  by  law. 

Q.  What  is  domicile  by  choice  ? 

A.  This  is  domicile  which  arises  through  a  person's  own 
choice. 

The  requisites  of  such  domicile  are,  the  intention  to  per- 
manently reside  in  a  place,  and  the  having  actually  taken  up 
one's  abode  in  such  a  place. 

Q.  What  is  the  importance  of  domicile  in  divorce  matters  ? 

A.  (1)  The  law  of  the  domicile  regidates  the  capacity  of 
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parties  to  contract  marriage;  that  is,  uiiloss  tlio  law  of  tlic 
countrv  wlioie  tlie  parties  are  domiciletl  allows  them  to  marry, 
theii-  man-iage  will  not  be  good  wherever  contracted.  (2)  English 
coiu'ts  recognize  the  validity  of  a  divorce  hy  the  law  of  the 
country  where  the  parties  are  domiciled,  upon  grounds  which 
might  not  be  good  according  to  English  law.  {Harvey  v. 
Farjiic,  8  App.  Cas.  4-3.)  {•i)  The  domicile  of  foreigners  being 
fixed  in  England,  the  English  courts  have  jmisdiction  to  grant 
a  divorce  of  their  mamage;  but  even  i»ermanent  residence  is 
now  considered  to  be  sufficient  to  found  this  jurisdiction  over 
foreigners.     {Niboi/ci  v.  Kiboyef,  3  P.  D.  52  ;  4  P.  D.  1.) 

Q.  "Wliat  will  cause  the  loss  of  a  person's  (1)  domicile  of 
origin  ;  (2)  domicile  of  choice  ? 

A.  The  domicile  of  origin  will  not  bo  lost  merely  by  an 
abandonment  of  such  domicile,  but  there  must,  in  addition,  be 
the  acquisition  of  a  new  domicile. 

A  domicile  of  choice  will  be  lost  by  simple  abandonment 
without  the  acquisition  oi  a  new  domicile,  and  on  such  abandon- 
ment the  do7nicile  of  origin  reverts. 

Q.  IIoAv  will  the  follo-\\ing  matters  affect  the  domicile  of  a 
person  whose  domicile  of  origin  was  English?  (1)  being  sent  to 
Gennauy  on  the  diplomatic  service ;  (2)  permanent  residence  in 
the  Engadine  for  tlie  pm-jioses  of  health ;  (3)  departui'e  from 
England  to  avoid  the  claims  of  creditors  ? 

A.  None  of  these  matters  will  of  themselves  cause  a  change 
of  domicile.  There  must  be  a  voluntary  acquisition  of  another 
domicile  in  order  that  the  domicile  of  origin  may  be  lost. 

Q.  AV'hat  are  the  matters  over  wliidi  tlie  Divorce  Division  has 
jui'isdiction? 

A.  Suits  for  (1)  dissolution  of  marriage;  (2)  nullity  of  mar- 
riage ;  (3)  judicial  separation  ;  (4)  restitution  of  conjugal  rights ; 
(o)  jactitation  of  man-iage. 

And  also  the  following  matters  incidental  to,  and  arising  out 
of,  the  above  proceedings:  (1)  alimony  and  maintenance; 
(2)  custody  of  children ;  (3)  damages  from  an  adulterer ; 
(4)  settlement  of  property ;  (0)  reversal  of  a  decree  of  judicial 
separation,  and  of  a  decree  nisi  for  a  divorce.  (Dixon's  Manual 
of  I'rob.  2,  3.) 
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Q.  What  are  said  to  Le  the  four  elements  to  be  considered  in 
questions  arising  as  to  the  jurisdiction  of  the  Divorce  Court? 

A.  They  are  said  to  be  by  Mr.  Browne  (the  Law  of  Divorce, 
p.  2,  4th  ed.),  (1)  allegiance;  (2)  the  place  of  marriage;  ('i)  the 
place  of  domicile ;   (4)  the  place  of  the  delictum. 

But  probably  the  allegiance  of  the  parties  has  nothing  to  do 
with  the  jurisdiction.  All  the  recent  decisions  turn  upon 
domicile  or  permanent  residence :  so  probably  the  place  of  the 
delictum  has  nothing  to  do  with  it. 

Q.  Distinguish  allegiance  from  domicile. 

A.  Allegiance  is  the  tie  between  the  subject  and  the  state  of 
whicli  he  is  a  member.  It  regulates  his  political  status  and 
jmblic  duties.  Domicile  regulates  a  man's  civil  status  and  his 
rights  and  liabilities  as  a  private  citizen. 

Q.  Will  an  English  court  divorce  a  Mormon  husband  who  is 
domiciled  in  England  ? 

A.  No :  the  English  com't  will  not  recognize  as  a  valid 
marriage  one  contracted  in  a  country  where  polygamy  is  la-\vful 
between  a  man  and  a  woman  who  profess  a  faith  allowing 
polygamy.     {R>/de  v.  Ili/de,  L.  R.  1  P.  &  D.  BiO.) 

Q.  A.  and  B.,  Portuguese  subjects  domiciled  in  Portugal, 
and  first  cousins  to  each  other,  came  to  England  and  w^eut 
thi'ough  a  form  of  marriage  before  a  registrar ;  they  returned  to 
Portugal  shortly  afterwards,  their  domicile  having  always  been 
Portuguese.  By  the  law  of  Portugal  a  marriage  between  first 
cousins  is  illegal  as  being  incestuous,  but  may  be  celebrated 
under  a  papal  dispensation.  What  view  will  be  taken  of  the 
marriage  by  an  English  court  ? 

A.  The  marriage  will  be  void  in  an  English  comt,  the  capacity 
of  parties  to  marry  being  regulated  by  the  law  of  their  domicile ; 
but  where  the  /lusband  was  domiciled  in  England,  in  a  case,  with 
that  exception,  precisely  similar  to  the  one  in  the  question,  the 
marriage  was  held  valid.  [Sottomaycr  v.  De  Barros,  2  P.  D.  81 ; 
3  P.  D.  1 ;  5  P.  D.  94.) 

Q.  What  law  or  laws  will  regulate  the  validity  of  a  marriage 
abroad  of  persons  domiciled  in  England  ? 

A.  The  capacity  of  the  parties  to  marry  is  regulated  by  the 
English  law ;  thus,  a  man  domiciled  in  England  cannot  contract 
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a  legal  marriago  with  liis  dtMcasod  wifo's  sister  in  a  country 
where  such  marriage  is  permitted.  {Brook  v.  lirook,  9  H.  L. 
Cas.  220.) 

Tlie  form  of  marriage  must  be  iu  accordance  witli  tlio  law  of 
the  place  where  it  is  contracted.  (Simoiiin  v.  Mai/Zac,  2  S.  &  T. 
77;  29  L.J.  Mat.  97—105.) 

Q.  A.,  a  domiciled  Scotcliman,  marries  in  London  13.,  an 
Engli.sli  AN'oman,  then  domiciled  in  England.  The  parties  after 
the  maiTiage  go  to  Scotland.  Her  husband  there  commits 
adultery.  By  Scotch  law  the  wife  may  obtain  a  divorce  upon 
the  ground  of  the  husband's  adultery.  Tlio  wife  does  obtain 
such  a  divorce,  and  the  husband  comes  to  England  and  marries 
another  English  woman,  the  fii-st  wife  being  still  alive.  The 
second  wife  then  brings  a  suit  for  a  declaration  of  the  nulUty 
of  the  second  marriago  on  the  ground  that,  according  to 
English  law,  the  first  marriage  was  not  Ln\- fully  dissolved,  ^^ill 
the  second  wife  succeed  i" 

A.  She  will  not  succeed.  English  com-ts  recognize  as  valid 
a  divorce  wliich  the  courts  of  the  country  where  the  parties  are 
domiciled  have  decreed,  altliough  for  a  ground  which  would  not 
in  an  English  court  be  considered  suihcient.  {Harrei/  v.  Faniie, 
6  P.  D.  35 ;  8  App.  Ca.  43.) 

Q.  Has  the  court  jurisdiction  to  dissolve  the  mamage  of  an 
Englishman  who  was  married  abroad,  and  wliose  wife,  after 
marriage,  always  resided  abroad,  and  Avas  accused  of  advdtery 
committed  tliere  ? 

A.  Provided  that  tlio  husband  is  domiciled,  or  even  perma- 
nently resident,  in  England,  the  court  has  jurisdiction  to  grant 
a  divorce.  Tlio  place  of  the  delictum  and  the  residence  of  the 
wife  are  alike  immaterial.  In  laAV  she  is  presiuncd  to  bo  resi- 
dent Avith  her  husband.  {Nibof/et  v.  Niboyd,  nupra;  lirodie  v. 
Brodie,  30  L.  J.  P.  &  ^L  185.) 

Q.  If  a  respondent  or  co-respondent  desires  to  raise  an  objec- 
tion to  the  jurisdiction  of  the  com't,  what  course  should  ho 
adopt  ? 

A.  lie  should  ap]ioar  to  the  citation  under  protest,  and 
within  eight  days  file  in  the  r(;gistry  liis  act  on  ])etition  in 
extension  of  such  protest,  and  on  the  same  day  deliver  a  copy 
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thereof  to  the  petitioner.  After  the  entry  of  an  absolute  appear- 
ance to  the  citation  a  party  cited  cannot  raise  any  objection  as 
to  jurisdiction.     (D.  11.  22.) 

Q.  "Will  a  suit  for  dissolution  lie  against  a  wife  who  has 
become  insane  since  the  acts  on  wliieh  the  petition  is  grounded  ? 

A.  A  suit  will  lie  notwithstanding  the  lunacy  of  the  respon- 
dent. {Jlorchaoif  v.  Mordauuf,  L.  E.  2  P.  &  D.  103 ;  2  H.  L. 
Div.  App.  374 ;  Ilonlaunt  v.  Moncrieff,  L.  E.  2  H.  L.  Sc.  App. 
374 ;  43  L.  J.  P.  &  M.  49 ;  30  L.  T.  N.  S.  649.) 

Q.  The  wife  of  a  lunatic  commits  adultery.  May  any  pro- 
ceedings be  taken,  and  by  whom  ? 

A.  The  committee  of  the  lunatic  may  bring  a  suit  for  judicial 
separation,  and  probably  for  divorce.  ( Woodgate  v.  Taylor,  30 
L.  J.  P.  M.  &  A.  197;  ParnellY.  P.,  2  PhiU.  158;  D.  E.  190.) 

Q.  What  is  meant  by  a  protection  order  ? 

A.  Wliere  a  wife  has  been  deserted  by  her  husband,  she  may, 
at  any  time  after  such  desertion,  apply  to  a  police  magistrate 
within  the  metropolitan  district,  or  to  justices  in  petty  sessions, 
or  to  the  Probate,  &c.  Division,  for  an  order  to  protect  any 
money  or  property  which  she  may  acquire  or  become  possessed 
of  after  such  desertion,  against  her  husband  or  his  creditors ;  and 
an  order  may  be  made  protecting  her  earnings  and  property 
since  the  commencement  of  the  desertion  ;  and  such  earnings  and 
property  are  to  belong  to  the  wife  as  if  she  were  ^feme  sole,  but 
the  order  must  be  entered,  if  made  by  a  police  magistrate  or  the 
justices,  with  the  registrar  of  the  county  court. 

During  the  continuance  of  the  order  the  wife  is  in  the  like 
position  in  all  respects  with  regard  to  property  and  contracts,  and 
suing  and  being  sued,  as  if  she  had  obtained  a  judicial  separa- 
tion.    (Act  of  1857,  s.  21.) 

By  the  Act  of  1858,  s.  7,  the  above  provisions  have  been 
extended  to  property  to  which  the  wife  is  entitled  as  executrix, 
administratrix,  or  trustee ;  but  since  the  Married  Women's 
Property  Act,  1882,  the  value  of  the  above  provisions  is,  of 
com^se,  considerably  decreased. 

Q.  What  order  may  be  made  by  a  court  or  magistrate  before 
whom  a  husband  has  been  convicted  for  an  aggravated  assault 
upon  his  wife  ? 

A.  The  coui't  or  magistrate  may,  if  satisfied  that  the  future 
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safety  of  the  wife  is  imperilled,  order  that  she  shall  no  longer 
be  bound  to  cohabit  with  her  husband ;  and  such  order  will 
amount  to  a  decree  of  judicial  separation,  and  it  ma}'  fvu'ther 
l)rovide  for  the  payment  of  a  Aveekly  alimony  to  the  wife  and 
for  the  custody  of  the  children. 

The  weekly  alimony  maybe  varied  fr(tm  time  to  time,  and  no 
order  for  alimony  or  as  to  the  custody  of  the  childivn  is  to  be 
made  in  favour  of  a  \Yiie  who  has  been  proved  to  liave  committed 
adultery,  unless  such  adultery  has  been  condoned  ;  and  any  such 
order  may  be  discharged  on  proof  that  the  wife  has,  since  the 
makhig  thereof,  been  guilty  of  adultery. 

All  orders  made  imder  these  powers  are  subject  to  an  appeal 
to  the  Probate,  &c.  DiAdsion.     (Mat.  Causes  Act,  1878,  s.  4.) 

Q.  How  can  a  married  woman  whose  husband  has  deserted 
her  most  easily  obtain  maintenance  ? 

A.  By  simimoning  him  before  two  justices  or  a  stipendiary 
magistrate,  who  may,  on  being  satisfied  of  the  desertion  and  the 
means  of  the  husband,  order  him  to  pay  any  weekl}'  sum  to  her 
not  exceeding  21.,  which  sum  may  from  time  to  time  be  increased 
or  diminished.     (41)  t^  50  Vict.  c.  02.) 

Q.  Are  there  any  practical  steps  which  may  be  taken  by  a 
person  whose  legitimacy  is  disputed  before  the  event  has  arisen, 
when  it  becomes  important  to  establish  it  ? 

A.  If  he  is  a  natural-born  British  subject  or  person  claiming 
to  be  so,  and  his  right  depends  on  his  legitimacy  or  the  validity 
of  a  marriage,  he  may  apply  to  the  Divorce  Court  by  petition 
for  a  declaration  that  he  is  the  legitimate  child  of  liis  parents, 
or  that  the  marriage  of  his  father  and  mother,  or  his  grandfather 
and  grandmother,  was  vahd,  or  that  his  own  marriage  was  valid. 
lie  mav  also  apply  for  a  declaration  that  he  is  a  natural-born 
subject!!      (21  &  22  Vict.  c.  93.) 

Q.  AVho  is  a  necessary  party  to  such  proceedings  ? 

A.  The  Attorney-General ;  and  tlio  decree  will  not  prejudice 
any  person,  unless  he  is  cited,  or  derives  title  tlirougli  a  party 
cited.     {Il>i</.) 
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CHAPTER  II. 

REQUISITES,  ETC.  OF  MARRIAGE. 

Q.  What  are  the  requisites  of  a  legal  marriage  ? 

A.  (1)  It  must  be  in  piu'suance  either  of  (a)  banns;  (b)  common 
license ;  (c)  special  license  ;  (d)  registrar's  certificate  with 
license ;  (e)  registrar's  certificate  without  license.  (2)  In  a 
jiarisli  church,  or  public  chapel,  or  the  registrar's  ofiice,  or  some 
building  registered  for  the  solemnization  of  marriages,  except 
when  solemnized  by  special  license,  (3)  Between  single  persons 
not  being  within  the  prohibited  degrees  of  consanguinity  or 
affinity.  (4)  Of  sound  mind  and  able  to  perform  tlie  duties  of 
matrimony.  (5)  The  consent  of  the  parents  or  guardians  must 
be  given  if  the  parties  are  minors.  And  (6)  the  marriage  must 
take  place  between  8  a.m.  and  3  p.m.,  unless  a  special  license  is 
obtained  for  it  to  take  place  at  another  time. 

A  marriage  induced  by  fraud  will  be  void  if  the  fraud  is  the 
only  inducement,  or  if  there  is  so  much  duress  and  fear  as  to 
cause  the  consent  to  be  merely  apparent,  and  not  real.  {Ports- 
mouth's case,  1  Hagg.  Eccl.  356 ;  Scott  v.  Sebright,  L.  R.  12 
P.  D.  21 ;  56  L.  J.  P.  D.  &  A.  11  ;  35  W.  R.  258.) 

Q.  "Which  of  the  above-mentioned  rec[uisites  are  ahvays 
essential  to  a  valid  marriage  ? 

A.  Numbers  3  and  4,  and  the  marriage  is  void  when  they 
are  wanting,  whether  known  or  unknown  to  be  wanting  by  both 
or  either  or  neither  of  the  parties  :  but  as  to  numbers  1  and  2, 
if  both  of  the  parties  know  that  they  are  either  deficient  or 
wanting,  then  the  marriage  is  void ;  but  if  neither  of  them  or 
only  one  of  them  knows  it,  the  marriage  will  be  valid,  tliough 
penalties  may  be  incurred. 

Q.  What  is  a  special  license  ? 

A.  It  is  obtained  from  the  Archbishop  of  Canterbmy  alone,  the 
stamp  on  which  is  51.,  and  it  authorizes  the  parties  to  bo  married 
at  any  time,  in  any  church  or  chapel,  or  in  any  convcnioit  place. 
(Browne,  60.) 
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Q.  "VMiat  is  a  common  license,  and  liow  is  it  obtained  ? 
A .  It  is  one  given  by  the  bishop  of  the  diocese,  and  is  obtained 
from  liis  sun*ogate,  i.e.,  a  person  -who  is  the  substitute  of  the 
bisliop's  chancellor. 

In  order  to  obtain  the  license  one  of  the  parties  must  personally 
swear  that  he  or  she  believes  there  is  no  impediment  to  their 
man-iage ;  that  one  of  the  parties  has  resided  -vvitliin  tlio  parish 
within  which  the  marriage  is  to  be  solemnized  for  fifteen  da}-s 
immediately  preceding ;  and  that  the  consent  of  any  persons 
whose  consent  is  requu'ed  has  been  obtained,  or  tliat  there  is  no 
such  person. 

The  marriage  must  be  solemnized  within  three  montlis  from 
the  grant  of  this  license.     (Bro\Mie,  61,  02.) 

Q.  If  a  license  is  procui'ed  by  fraud,  is  the  marriage  solem- 
nized thereby  affected  ? 

A.  It  is  not  affected  unless  both  parties  are  privy  to  the 
fraud ;  and  where  a  wife  imposed  on  her  husband  by  a  false 
description  of  her  name  and  condition,  the  man-iage  was  held 
valid.     (Browne,  63.) 

Q.  Wliat  effect  has  a  publication  of  banns  in  a  false  and 
improj)er  manner  upon  the  subsequent  marriage  ? 

A.  The  marriage  is  valid  unless  botli  of  the  parties  knew  of 
the  improper  publication;  but  where  the  banns  are  read  in  a 
false  name,  unless  such  name  is  an  assimied  name,  the  marriage 
will  be  void — certainly  if  this  is  done  ^^ith  the  consent  of  both 
parties.     (Browne,  64 — 68.) 

Q.  What  is  the  procedure  on  marriage  by  a  superintendent 
registrar's  certificate  without  license  ? 

A.  Notice  must  be  given  to  the  registrar  of  the  district 
within  which  both  persons  liave  dwelt  for  not  less  than  seven 
days,  or  if  the}'  have  dwelt  in  different  districts,  then  to  the 
registrar  of  each  district  of  their  intention  to  marry. 

Tliis  notice  states  tlio  clmrch  or  otlicr  building  in  which  the 
marriage  is  to  take  place  ;  and  the  person  giving  tlie  notice  must 
make  a  solemn  declaration  tliat  he  or  slie  believes  there  is  no 
impediment  to  their  mamage  and  of  tlie  proper  residence  as 
aforesaid,  and  if  any  consent  is  necessary  that  such  consent  has 
been  given. 
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This  notice  is  suspended  for  twenty-one  days  in  the  office  of 
the  registrar,  and  after  that  the  registrar  issues  his  certificate 
giving  leave  to  the  parties  to  marry,  and  the  marriage  may  take 
pLace  within  three  months  from  the  original  notice. 

It  may  be  celebrated  not  only  in  a  parish  chm-ch,  &c.  but  also  in 
so]ue  building  certified  as  a  place  of  religious  worship  and  registered 
for  solemnization  of  marriages,  but  the  registrar  must  be  j^re- 
sent ;  or  the  marriage  may  take  place  at  the  office  of  the 
registrar.  (6  &  7  Will.  4,  c.  85 ;  Steph.  Com.  8th  ed.  vol.  2, 
250—254.) 

Q.  State  the  proceedings  on  marriage  by  a  registrar's  certifi- 
cate with  license. 

A.  The  proceedings  are  the  same  as  in  the  last  answer, 
except  that  if  the  parties  live  in  different  districts  notice  need 
only  be  given  to  the  registrar  of  one  of  those  districts.  Secondly, 
the  period  of  residence  is  fifteen  instead  of  seven  days  ;  thirdly, 
the  notice  need  not  be  fixed  in  the  registrar's  office ;  fourthly, 
the  certificate  may  be  obtained  after  the  expiration  of  one  whole 
day  (instead  of  twenty-one  days)  next  after  the  entry  of  the 
notice.     {Ibid.  ^54,  255.) 

Q.  How  may  marriages  of  British  subjects  abroad  be  solem- 
nized ? 

A.  Such  marriages  will  be  valid  if  solemnized  according  to 
the  forms  of  the  place  where  contracted. 

Also  marriages  solemnized  by  a  minister  of  the  Church  of 
England  in  the  chapel  or  house  of  a  British  ambassador,  or  in 
the  chapel  of  a  British  factory,  or  in  the  house  of  any  British 
subject  residing  at  such  factory,  or  within  the  lines  of  a  British 
army  abroad,  are  as  valid  as  if  solemnized  in  the  British  do- 
minions in  due  form  of  law.     (4  Geo.  4,  c,  91.) 

Also  marriages  may  be  solemnized  at  British  consulates 
abroad.     (12  &  13  Viet.  c.  68.) 

Q.  Where  may  marriages  be  celebrated  ? 

A.  (1)  With  a  special  license,  in  any  chm^eli,  chapel,  or  other 
convenient  place ;  (2)  with  a  common  licence  it  must  be  per- 
formed in  a  church  or  a  public  chapel  wherein  banns  may  be 
lawfully  published;  (3)  with  the  licence  or  certificate  of  the 
registrar  it  may  be  performed  in  the  church,  cliapel,  registered 
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building  or  other  pLaee  spacified  in  the  notice  on  the  certificate. 
(Browne,  73.) 

Q.  How  will  the  lunacy  of  one  of  the  parties  affect  a  marriage  ? 

A.  It  will  be  void.     (Browne,  79.) 
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GROUNDS  FOR  DIVORCE,  JUDICIAL  SKPARATIOX,  ETC. 

Q.  On  what  ground  may  a  husband  present  a  petition  for 
divorce  from  his  wife  ? 

A.  On  the  ground  of  adultery,  which  must  be  post-nuptial 
and  not  ante-nuptial.  But  acts  of  adultery,  subsequent  to  a 
judicial  separation,  will  suffice  on  the  petition  either  of  husband 
or  wife.  Acts  of  adultery  subsequent  to  the  petition  may  be 
charged  by  filing  a  supplemental  petition. 

Q.  Upon  wiiat  gr(»und  may  a  wife  present  a  petition  for 
divorce  from  her  husband  ? 

A.  (1)  Incestuous  adultery;  (2)  bigamy  with  adultory ; 
(3)  rape ;  (4)  sodomy  or  bestiality ;  (5)  adultery  and  cruelty ; 
(6)  adultery  and  desertion  without  reasonable  excuse  for  two 
years  or  iipwards.     (M.  C.  A.  1857,  s.  27.) 

Q.  Are  the  parties  to  divorce  proceedings  competent  wit- 
nesses ? 

A.  Yes :  the  parties  themselves  and  their  husbands  and  wives 
are  now  competent  witnesses.  No  party  is,  however,  obliged  to 
confess  adultery,  xmless  he  or  she  has  already  given  evidence  in 
disproof  of  the  alleged  adultery.  (32  &  33  Vict.  c.  G8.) 
Q.  AVhat  is  meant  1)V  incestuous  adultery  r" 
A.  Adultery  committed  by  a  husband  witli  a  woman  with 
whom,  if  his  wife  were  dead,  he  could  not  lawfully  contract 
marriage,  by  reason  of  her  being  within  the  prohibited  degrees 
of  consanguinity  or  alfinity.     {Ibid.) 

The  prohibited  degrees  are  those  set  fortli  in  the  Prayer  Book. 
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Q.  On  what  grounds  may  a  decree  for  judicial  separation  be 
obtained  ? 

A.  It  may  be  obtained  either  by  the  husband  or  the  wife  on 
the  ground  of  adultery,  or  cruelty,  or  desertion  without  cause 
for  two  years  or  upwards.     {Ibid.  ss.  7,  16.) 

Q.  Describe  some  kinds  of  cruelty  within  the  meaning  of  the 
foregoing  answer, 

A.  The  cruelty  must  be  such  as  to  endanger  the  life,  limb,  or 
health  of  the  complainant. 

Bad  temper,  rudeness,  and  even  passion  if  it  does  not  threaten 
bodily  harm,  do  not  amount  to  cruelty ;  to  enable  a  %vife  to 
obtain  a  separation  on  this  ground  there  must  be  ill-treatment 
and  personal  injury,  or  the  reasonable  apprehension  of  personal 
injury  induced  by  tlireats. 

The  test  of  legal  cruelty  is,  whether  the  acts  render  future 
cohabitation  unsafe. 

Compelling  the  wife  to  lead  the  life  of  a  prostitute,  or  know- 
ingly communicating  to  her  a  venereal  disease,  or  spitting  on 
her,  is  cruelty.     Mere  insult  is  not. 

Acts  of  cruelty  to  children,  committed  in  the  presence  of  the 
mother,  may  amount  to  cruelty  to  her  if  they  so  wound  her 
feelings  as  to  be  dangerous  to  her  health.  (Browne,  32 — 45 ; 
Dixon's  Manual,  13,  14.) 

Q.  Give  some  account  of  what  will  amount  to  desertion 
within  the  meaning  of  the  Divorce  Acts, 

A.  Mere  separation  will  not  be  sufficient,  and  for  purposes  of 
business  the  departm'e  of  the  husband  is  sometimes  allowed  for 
more  than  two  years.  So  when  the  separation  is  not  voluntary, 
as  when  the  husband  is  sent  to  prison,  there  is  no  desertion. 

So  separation  by  mutual  consent  will  not  be  desertion. 
(Browne,  45—53.) 

Conclusive  evidence  of  gross  improprieties  by  the  wife  are  a 
reasonable  excuse  for  separating  from  her. 

Q.  Define  bigamy  within  the  meaning  of  the  Divorce 
Acts. 

A.  It  is  defined  to  be  every  marriage  of  any  person  being 
married  to  any  other  person  during  the  life  of  the  former 
husband  or  wife,  whether  the  second  marriage  has  taken  place 

N.  F 


G6  DIVORCE. 

Avitliin  the  dominions  of  tlie  Crown  or  elsewhere.  (Aet  of  1857, 
s.  2'J.) 

There  is  no  exception  in  the  Divorce  Act,  as  in  the  9  Geo.  4, 
c.  31,  s.  22,  in  fcavom-  of  a  person  manying  a  second  time, 
whose  husband  or  wife  has  been  continually  absent  for  seven 
years  immediately  preceding  the  second  maiTiage,  and  has  not 
been  known  by  such  person  to  be  living  within  that  time. 

Q.  For  what  may  a  petition  for  nidlity  of  marriage  be  pre- 
sented ? 

A.  It  must  be  for  grounds  existing  at  the  time  of  the  mar- 
riage, as  no  impediment  arising  after  mariiage  is  a  ground. 

Q.  By  whom  may  such  a  petition  be  presented  ? 

A.  By  husband  or  A\ife,  or  by  the  wife's  father  where  the 
wife  is  a  minor.  So  a  minor  may  institute  such  a  suit  through 
his  father  as  guardian,  or  a  father  may  do  so  in  his  ovm  right, 
even  though  contrary  to  the  wishes  of  tlie  minor.     (Browne,  58.) 

Q.  "\Yliat  is  the  rule  as  to  the  time  witliin  which  a  suit  for 
nullity  of  marriage  should  be  brought  Y 

A.  As  a  rule  the  petitioner  must  be  proni])t  in  bringing  such 
a  suit,  and  even  if  he  proves  his  case  he  will  not  succeed  if  the 
suit  has  been  brought  for  indirect  motives.     (Browne,  54.) 

Q.  Wliat  is  the  ground  of  a  petition  for  the  restitution  of 
conjugal  rights  ? 

A.  That  one  of  tlie  married  persons  has  withdi'awn  from  living 
"\vith  the  other  without  lawful  cause. 

The  decree  is  that  the  party  withcbawing  return  to  cohabita- 
tion.    (Browne,  88.) 

Q.  "What  must  be  proved  in  such  a  suit  ? 

A.  The  marriage  and  the  withdrawal  without  just  cause  from 
cohabitation. 

Adultery  of  the  petitioner  will  be  just  cause. 

(^.  i  low  was  and  how  is  u  decree  for  the  restitution  of  con- 
jugal riglits  t(j  be  enforced  ? 

A.  Formerly  it  was  enforced  by  a  writ  of  attachment,  but  by 
the  Matrimonial  Causes  Act,  1884  (47  &  48  Vict.  c.  68),  it  is 
])rovided  that  such  a  decree  shall  not  be  enforced  by  attachment, 
but  th(;  court  may  order  the  respondent,  being  the  husband,  to 
make  periodical  payments  to  the  wife,  to  be  enforced  as  an  order 
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for  alimony ;  and  security  may  Le  ordered  to  Le  given  by^  the 
husLand,  the  deed,  if  necessary,  to  be  settled  by  one  of  the  con- 
veyancing counsel  to  the  court. 

If  the  wife  is  respondent,  and  it  appears  that  she  is  entitled  to 
any  projierty  or  is  in  receipt  of  any  trade  profits  or  earnings,  the 
coiu-t  may  order  a  settlement  for  the  benefit  of  the  petitioner  and 
the  chikben  of  the  marriage,  or  may  order  periodical  payments 
for  the  benefit  of  the  same  people. 

Further,  if  the  decree  for  restitution  of  conjugal  rights  is  not 
complied  with,  the  respondent  is  deemed  to  have  been  guilty  of 
desertion  without  reasonable  cause,  and  a  suit  for  judicial  separa- 
tion may  be  forthwith  instituted  and  a  sentence  given,  although 
two  years  may  not  have  elapsed  since  the  failure  to  comply  with 
the  decree  for  restitution ;  and  if  the  husband  respondent  has 
also  been  guilty  of  adultery,  the  wife  may  present  a  petition  for 
dissolution  of  marriage.     {Ibid.  ss.  2 — 5.) 

Q.  Wliat  is  a  suit  for  jactitation  of  marriage  ? 

A.  It  is  a  suit  brought  to  condemn  to  perpetual  silence  a  per- 
son who  boasts  that  he  or  she  is  married  to  the  other.  (Browne, 
90.) 

Q.  What  are  the  absolute  defences  to  a  petition  for  dissolution 
of  marriage  ? 

A.  (1)  Denial  of  the  facts  alleged  in  the  petition ;  (2)  conniv- 
ance ;  ('j)  condonation  ;   (4)  collusion.     (Browne,  92.) 

Q.  What  are  the  discretionary  defences  to  such  a  suit  ? 

A.  (1)  Adultery  of  petitioner;  (2)  unreasonable  delay  in  pre- 
senting or  prosecuting  the  petition;  (3)  cruelty  to  the  other  party; 
(4)  desertion  or  wilful  separation  before  the  alleged  adultery  with- 
out excuse ;  (5)  wiKul  neglect  or  misconduct,  such  as  to  have  con- 
duced to  the  adultery  complained  of.     (Browne,  62.) 

Q.  What  is  connivance  ? 

A.  It  is  the  consent  of  the  petitioner  to  the  act  charged, 
whether  that  consent  is  active  or  passive. 

Mere  inattention  is  not  consent.  If  the  husband  wilfully 
abstains  from  taking  any  steps  to  prevent  the  adulterous  inter- 
course which,  from  what  passes  before  his  eyes,  he  cannot  but 
beheve,  or  reasonably  suspect,  is  likely  to  occur,  he  is  guilty  of 
connivance,  although  there  may  be  no  corrupt  intention  on  his 
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part.     (Browno,  94,  95  ;  Gipps  v.  Gipps  (II,  of  L.),  3''3  L.  J. 
r.  M.  c^  A.  ICl.) 

Knowledge  of  and  privity  to  the  actual  commission  of  adultery 
need  not  be  proved ;  such  extreme  negligence  as  to  the  conduct 
of  a  wife,  and  such  encouragement  of  familiar  intimacy  as  are 
likely  to  lead  to  an  adulterous  intercourse,  are  sufficient.  [Gilpin 
V.  Gilpin,  3  Ilagg.  150.) 

Q.  A  husband  petitions  for  a  divorce  on  the  ground  of  his 
wife's  adultery  with  A.  A.  agrees  to  pay  the  husband  a  simi  of 
1,000/.  for  withdi-awing  tlie  petition,  but  there  is  no  stipulation 
as  to  the  future  conduct  of  the  -wife,  and  the  husband  does  not 
resume  cohabitation ;  the  wife  and  A.  again  commit  adultery, 
and  the  husband  presents  another  petition.     Will  he  succeed  ? 

A.  He  will  not  succeed;  on  the  ground  that  he  was  guilty  of 
connivance.     {Gipps  v.  Gipps,  supra.) 

Q.  Wliat  is  condonation  ? 

yi.  It  is  forgiveness  of  a  conjugal  offence  with  full  knowledge 
of  all  the  circumstances,  and  is  a  C[uestion  of  fact,  not  of  law. 
(Browne,  101.) 

Q.  Is  there  any  distinction  between  condonation  on  the  part 
of  a  husband  and  a  wife  ? 

A.  Yes ;  a  less  amount  of  evidence  of  forgiveness  by  the  hus- 
band ^vill  bar  him  from  a  subsequent  suit  than  on  the  part  of  the 
wife  of  her  husband's  misconduct. 

"  A  great  distinction  respecting  condonation  exists  between  a 
husband's  adultery  and  a  •v\dfe's  adultery,  and  nnich  that  woidd 
be  considered  culpable  in  a  husband,  is  licld  praiseworthy  in  a 
wife."     (Browne,  101.) 

Q.  What  must  be  proved  by  a  person  raising  the  defence  of 
condonation  ? 

A.  That  the  injured  party  had  certahi  knowledge  of  particular 
acts  of  adultery,  such  as  could  found  a  divorce,  but  nevertheless 
cohabited  afterwards  with  tlio  guilty  party.      (Browne,  102.) 

Q.  AVhat  is  meant  by  saying  that  all  condonation  is  condi- 
tional ? 

A.  "SVliere  such  acts  as  cnielty  and  desertion  have  been  con- 
doned and  subsequent  adultery  is  committed,  the  adultery  revives 
the  previous  cruelty  or  desertion,  and  will  enable  the  wife  to 
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obtain  a  divorce  and  not  only  a  judicial  separation  {Bosiock  v. 
Bostock,  27  L.  J.  P.  &  M.  86 ;  Blandford  v.  Blandford,  L.  E. 
.8  P.  D.  19)  ;  but  where  there  had  been  an  agreement  before  the 
latter  offence  that  every  prior  offence  should  be  considered  as 
condoned,  and  in  any  proceedings  by  either  party  against  the 
otlier  in  respect  of  future  causes  of  complaint  no  offence  com- 
mitted before  the  date  sliould  be  pleaded  or  be  admissible  in  evi- 
dence, it  was  held  that  the  subsequent  adultery  by  the  husband 
did  not  revive  the  wife's  right  to  complain  of  cruelty  committed 
before  the  deed  so  as  to  enable  her  to  obtain  a  dissolution  of  the 
marriage.  {Rose  v.  Rose,  L.  E.  7  P.  D.  275  ;  8  P.  D.  98.) 
Q.  What  is  meant  by  collusion  ? 

A.  It  Avas  formerly  used  in  the  sense  of  connivance,  i.e.,  a 
conspu'acy  between  the  parties  to  commit  the  offence,  but  it  now 
means,  under  the  Divorce  Acts,  a  conspiracy  in  presenting  or 
prosecuting  the  petition,  and  applies  where  there  was  no  conni- 
vance in  the  original  ground  for  petition.  (Browne,  111,  112.) 
Q.  Give  examples  of  collusion. 

A.  Where  a  husband  before  and  after  the  institution  of  the 
suit  had  subsequent  interviews  with  his  wife,  and  had  then 
given  her  money,  and  urged  her  not  to  oppose  the  suit.  {Barnes 
V.  Barnes,  27  L.  J.  P.  &  M.  4 ;  L.  E.  1  P.  &  D.  505.) 

An  agreement  between  the  parties  to  a  divorce  suit  to  withhold 
any  relevant  evidence  from  the  court  is  collusion.  (Browne, 
113.) 

Q.  The  adultery  of  the  petitioner  is  a  discretionary  ground 
of  defence.  In  what  cases  will  the  court  exercise  its  discretion 
in  favour  of  a  petitioner  ? 

A.  The  cases  are  thus  summarized  by  Mr.  Browne  (p.  IIG) — 
(1)  When  the  adultery  is  committed  in  ignorance  of  fact,  as 
where  a  wife  induces  her  husband  to  believe  that  she  is  dead, 
and  he  marries  again — when  the  cornet  held  that  ignorance 
was  innocence;  or  of  law,  as  when  a  husband  after  decree  nisi 
believes  he  is  at  liberty  to  marry  again.  (2)  When  the 
adultery  is  committed  in  consequence  of  the  violence  and 
threats  of  the  petitioner,  the  husband.  (3)  When  connuitted 
by  the  petitioner  to  the  knowledge  of  the  respondent,  and  long 
since  pardoned  and  condoned. 
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Q.  "Wliat  will  be  a  valid  ground  of  excuse  for  delay  in  com- 
mencing a  suit  for  divorce  ? 

A.  Want  of  means  has  been  held  a  valid  excuse.  {Good  v. 
Good,  1  Curt.  775.) 

Absence  of  the  respondent  (the  wife)  in  America,  and  inability 
of  the  husband  in  consequence  of  his  illness  to  attend  to  any 
business.     {Ilcavymle^s  Divorce  Bill,  12  CI.  &  F.  33-3.) 

Q.  What  will  be  a  defence  to  a  suit  for  judicial  separa- 
tion? 

A.  The  adultery  of  the  petitioner;  and  while  this  is  a  dis- 
cretionary defence  in  suits  of  a  dissolution,  it  is  generally 
absolute  in  suits  for  judicial  separation,  unless  there  are  ex- 
tenuating circumstances ;  but  cruelty  is  no  bar  to  a  suit  for 
judicial  separation. 

The  defences  of  connivance  and  condonation,  collusion,  and 
possibly  wilful  separation,  are  defences  to  a  suit  for  judicial 
separation.     (Bro^Tie,  131 — 135.) 

Q.  "WHiat  will  be  defences  to  a  suit  for  restitution  of  conjugal 
rights  ? 

^.  As  a  rule  only  such  facts  as  would  be  sufficient  to  liave 
entitled  the  respondent  to  a  divorce  or  judicial  separation  in  an 
original  suit,  such  as  the  adultery,  cruelty,  or  desertion  of  the 
petitioner;  but  a  valid  deed  of  separation  will  be  a  sufficient 
defence.     (Browne,  140—148.) 

Q.  What  course  would  you  advise  a  respondent  to  a  suit  for 
the  restitution  of  conjugal  rights  to  adopt,  when  he  or  she  is 
willing  to  return  to  cohabitation. 

A.  At  any  time  after  the  commencement  of  proceedings  the 
respondent  may  apply  by  summons  to  one  of  tlie  registrars  for 
an  order  to  stay  proceedings  in  court,  on  tlie  ground  that  he  or 
she  is  willing  to  retm-n  to  cohabitation.     (I),  li.  17G.) 

Q.  Wliat  are  the  defences  to  a  suit  for  jactitation  of  mar- 
riage ? 

A.  (1)  A  denial  of  the  boasting;  (2)  a  setting-up  of  the 
maiTiago ;  (3)  an  allegation  tliat  tlio  party  taking  proceedings 
all(jwed  tlio  respondents  to  assume  the  character  of  a  husband  or 
wife.     (Browne,  149,  150.) 
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Q.  Under  what  circumstances  may  a  petition  be  presented  for 
the  reversal  of  a  decree  of  judicial  separation  ? 

A.  Any  husband  or  wife  may,  at  any  time  after  a  decree  of 
judicial  separation  has  been  pronounced  against  them,  present  a 
})otition  to  the  cornet  praying  for  a  reversal  of  such  decree  on  the 
ffround  that  it  was  obtained  in  his  or  her  absence,  and  that  there 
was  reasonable  ground  for  the  alleged  desertion;  and  the  com't 
may,  if  satisfied  of  this,  reverse  the  former  decree ;  but  such 
reversal  is  not  to  prejudice  rights  or  remedies  which  any  other 
person  would  have  had  in  respect  of  the  -wife's  intermediate  debts 
or  contracts.     (Act  of  1857,  s.  23.) 

Q.  What  provisions  are  there  as  to  the  right  of  the  husband 
to  obtain  damages  from  a  person  who  has  committed  adultery 
with  his  wife  ? 

A.  Either  in  a  petition  for  divorce  or  for  judicial  separation, 
or  in  a  petition  limited  to  damages  only,  a  husband  may  claim 
damages  from  any  person  on  this  ground ;  and  the  claim  is  to  be 
heard  and  tried  on  the  same  proofs,  and  subject  to  the  same 
rules,  as  actions  for  criminal  conversation  were  formerly  tried  in 
common  law  courts,  and  the  damages  are  in  all  cases  to  be  ascer- 
tained by  a  jiuy ;  and  after  verdict  the  court  has  power  to  direct 
in  what  manner  such  damages  are  to  be  paid  or  applied,  and 
that  the  whole  or  any  part  of  them  is  to  be  settled  for  the 
benefit  of  the  children,  or  as  a  provision  for  the  maintenance  of 
the  wife.     (Act  of  1857,  s.  33.) 

Q.  What  is  the  measm^e  of  damages  which  a  petitioner  may 
obtain  in  such  a  claim  ? 

A.  The  value  of  the  wife  of  whom  the  Inisband  has  been 
deprived.  As  a  general  rule,  evidence  of  the  means  of  the  co- 
respondent is  inadmissible. 

It  seems,  however,  that  the  jmy  may  take  his  wealth  into 
consideration  if  he  has  used  it  as  a  means  to  seduce  the  ^vife. 
(Browaie,  153 ;  Comijn  v.  Conii/)i,  32  L.  J.  P.  M.  &  A.  210.) 

Q.  State  what  defence  may  be  set  up  by  a  co-respondent  to 
such  a  claim. 

A.  He  may  show  that  the  marriage  is  void,  or  that  the  peti- 
tioner has  connived  at  the  adultery,  or  that  the  wife  is  a  worth- 
less wife,  inasmuch  as  she  has  committed  adultery  with  other 
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people.  In  mitigation  of  damages,  ho  may  sliow  tliat  lie  did 
not  know  she  was  a  married  woman,  and  that  the  husband  has 
been  guilty  of  cruelty. 


CHAPTER  lY. 

CUSTODY  OF  ClllLDRKN ALIMONY — SETTLEMENTS. 

Q.  "WHiat  proYision  may  tlie  court  make  as  to  tlie  custody 
of  the  cliildren  of  the  marriage  ? 

A.  In  suits  for  diYorce,  judicial  separation,  or  nidlity  of 
marriage,  the  com-t  may  from  time  to  time,  before  inakinr/  its 
final  decree,  make  sucli  interim  orders^  and  may  mah^e  such  provision 
in  its  final  decree,  as  it  thinks  fit  yn\\\  respect  to  the  custody, 
maintenance  and  education  of  the  cliildren  of  the  marriage. 
Applications  before  final  decree  are  made  by  motion.  (Act  of 
1857,  s.  35.) 

Further,  after  a  final  decree  in  the  aboYC  matters,  the  comi; 
ma}^,  upon  application  by  petition,  make  from  time  to  time  all 
Buch  orders  and  provisions  ■with  respect  to  the  custody,  mainte- 
nance and  education  of  the  children,  or  for  placing  them  mider 
the  direction  of  the  Court  of  Chancery,  as  might  have  been 
made  by  its  final  decree  or  interim  orders.  As  to  the  power  of 
the  court  in  suits  of  restitution,  see  below.     (Act  of  1859,  s.  4.) 

Q.  Has  the  court  any  power  in  a  suit  for  restitution  of 
conjugal  rights  to  make  any  order  in  reference  to  the  custody 
of  the  cliildren  ? 

A.  At  any  time  before  a  final  decree,  or  after  final  decree  if 
the  respondent  fails  to  comj»ly  therewith,  the  court  may  make 
all  such  orders  with  respect  to  the  custody,  maintenance  and 
education  of  the  children  as  might  have  been  made  b}'  interim 
orders  during  tlie  pendency  of  a  trial  for  judicial  separation. 
(Act  of  1884,  s.  6.) 

Q.  AVhat  will  be  the  determining  motive  with  the  court  in 
making  orders  as  to  the  custody,  &c.  of  the  children  ? 

A.  The  interests  of  the  children  themselves  are  paramount 
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with  the  court,  but  it  will  not  wholly  neglect  to  consider  those 
of  the  parents. 

Where,  however,  the  wife  succeeds  in  her  suit,  slie  is  generally 
given  the  custody  of  the  children  to  the  ago  of  fourteen,  though 
no  misconduct  on  the  part  of  the  husband  towards  the  children 
is  shown,  regard,  however,  being  had  to  the  means  of  education 
and  maintenance.  (Browne,  IGl,  166.)  And  the  custody  may 
be  given  to  a  third  party  if  neither  husband  nor  wife  are  fit  to 
have  it. 

Q.  What  is  meant  by  almioiiy  jjeiidente  life  ? 
A.  It  is  an  allowance  which  a  husband  is  compelled  by  the 
court  to  make  to  his  wife  for  her  support  during  the  continuance 
of  proceedings  for  a  divorce  or  judicial  separation. 

Q.  Has  the  power  of  the  Divorce  Court  recently  extended  to 
making  orders  relating  to  the  custody  of  children  ? 

A.  By  the  Guardianship  of  Infants  Act,  1886  (49  &  50  Yict. 
c.  27,  s.  7),  when  a  decree  either  for  judicial  sej)aration  or 
divorce,  whether  nisi  or  absolute,  has  been  pronounced,  the  court 
may  declare  the  parent  in  fault  a  person  unfit  to  have  the 
custody  of  the  children ;  and  therefore  such  parent  shall  not,  if 
he  or  she  survives  the  other  parent,  be  entitled  to  the  guardian- 
ship of  the  children,  as  otherwise  he  or  she  would  be  entitled  to, 
under  the  joint  effect  of  this  act  and  the  common  law. 

Q.  At  what  period  of  the  suit  may  a  wife  obtain  an  order  for 
nlimony j^endente  lite? 

A.  Wliere  she  is  the  petitioner  in  the  suit,  she  may  file  her 
petition  for  alimony  pendente  lite  at  any  time  after  the  citation 
has  been  served  on  the  husband,  or  an  order  made  to  dispense 
with  such  service,  pro\ided  the  factum  of  marriage  between  the 
parties  is  established  l;)y  affidavit  previously  filed. 

Where  the  wife  is  respondent  in  a  cause,  she  may  file  her 
petition  for  alimony  pendente  lite  as  soon  as  she  has  entered  an 
appearance.     (D.  R.  81,  82.) 

Q.  On  what  principle  is  alimony  pendente  life  given  to  a  vnh 
who  is  a  respondent  Y 

A.  It  is  given  to  her  on  the  supposition  that  she  must  be  con- 
sidered innocent ;  but  where  the  husband  has  no  means,  of  com-se 
the  wife  is  not  entitled  to  alimony. 
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(^.  AVliat  proportion  of  tlio  Imsband's  income  is  usually 
allotted  as  nXxmoviy  pendente  lite  ! 

A.  One-fiftli  of  the  husband's  income  is  usually  given,  or, 
more  properl}'  speaking,  one-fifth  of  tlie  joint  incomes  of  husband 
and  wife.     (Bro-\vne,  174 — 177.) 

Q.  ^lay  alimony  pendente  lite  be  increased  or  reduced  in 
amount  ? 

A.  Yes ;  it  may  be  eitlier  increased  or  reduced  on  a  new  peti- 
tion, presented  eitlier  by  the  wife  or  husband  respectively,  on  the 
ground  of  the  increase  or  decrease  of  tlie  husband's  means. 
(Browne,  180.) 

Q.  How  long  does  Ti\!wxor\.-Y pendente  lite  last? 

A.  In  suits  wliere  tlie  Avife  is  respondent  it  ceases  wlien  the 
adultery  of  the  wife  lias  been  fiiiall}'  established,  though  if  there 
is  an  appeal  alimony  is  payable  to  the  wife  pending  it.  (BroAvne, 
181,  182.) 

Q.  What  is  permanent  alimony  ? 

A.  It  is  a  gross  sum  of  money,  or  annual  sum  for  any  term 
not  exceeding  the  Avife's  own  life,  Avhich  the  court  is  empowered, 
under  sect.  32  of  the  Act  of  1857,  to  secure  to  the  wife  on  a 
decree  for  dissolution  of  marriage,  having  regard,  in  fixing  it 
(1)  to  her  own  fortune  (if  any),  (2)  to  her  husband's  means, 
and  (3)  to  the  conduct  of  the  parties.  The  comi;  has  the  same 
power  to  give  peniiaueiit  alimony  in  a  suit  for  judicial  separa- 
tion, by  virtue  of  the  jmisdiction  it  has  inherited  from  the 
ecclesiastical  courts. 

If  the  husband  has  no  property  out  of  which  such  a  gross  or 
annual  sum  can  be  obtained,  the  court  may  make  an  order  for 
payment  to  the  wife  of  such  monthly  or  weekly  sums  as  it  thinks 
reasonable.     (Act  of  1866,  s.  1.) 

Q.  At  what  stage  of  the  proceedings  will  permanent  alimony 
be  decreed  ? 

A.  The  appUcation  cannot  be  made  till  after  the  decree  nisi, 
and  miLst  be  made  within  one  month  thereafter.  (D.  R.  95,  96.) 
The  order  must  be  embodied  in  the  decree  dissolving  the  mar- 
riage {CharleH  v.  Charles,  L.  E.  1  P.  &  D.  260;  36  L.  J.  P.  & 
!M.  17) ;  but  an  order  may  be  made  even  after  the  decree  abso- 
lute has  been  pronounced.     [Bradley  v.  Bradley,  L.  li.  3  1*.  D. 
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47;  47  L.  J.  P.  D.  &  A.  53 ;  39  L.  T.  N.  S.  208  ;  2G  W.  II. 

831.) 

Q.  When  may  the  wife  apply  for  permanent  alimony  where 
she  has  obtained  a  decree  of  judicial  separation  ? 

A.  A  wife  who  has  obtained  a  decree  of  judicial  separation 
and  has  previously  filed  her  petition  for  alimony  pendente  lite, 
although  no  alimony  has  been  allotted  to  her  pendente  lite,  on 
the  decree  for  judicial  separation  being  confirmed  on  appeal,  or 
on  the  expiration  of  the  time  for  appealing,  if  there  be  no 
appeal,  may  apply  to  tlie  court  by  motion  for  permanent 
alimony,  first  giving  eight  clear  days'  notice  to  the  husband  or 
his  solicitor  of  such  application.     (D.  E.  91, 190.) 

Q.  How  are  applications  for  alimony  dealt  with  ? 

A.  They  are  referred  to  one  of  the  registrars,  who  investigates 
them,  and  who  may  require  evidence,  either  oral  or  by  affidavit, 
and  the  attendance  of  the  husband  for  the  purpose  of  being 
examined  or  cross-examined.     (D.  K.  191.) 

Q.  Is  there  any  distinction  in  amount  between  permanent 
alimony  and  aliraoiiy  pendente  lite  ?■ 

A.  The  former  is  always  larger  than  the  latter,  being  some- 
times one-third  and  sometimes  one-half  of  the  joint  incomes. 

It  generally  commences  from  the  date  of  the  sentence. 
(Browne,  184,  185,  187.) 

Q.  What  amount  of  arrears  of  alimony  will  be  enforced  ? 

^.  As  a  rule  only  one  year's.     (Browne,  189.) 

Q.  May  permanent  alimony  be  increased  or  reduced  ? 

A.  It  may  be  either  increased  or  reduced  on  an  alteration 
taking  place  in  the  husband's  circumstances.  (Browne,  190 — 
192.) 

Q.  What  are  the  powers  of  the  coui't  in  relation  to  making  or 
varying  settlements  ? 

A.  (1)  Where  the  coiu't  has  pronounced  sentence  of  divorce 
or  judicial  separation,  if  it  appears  that  the  wife  is  entitled  to 
any  property,  the  court  may,  if  it  thinks  fit,  order  a  settlement 
thereof  to  be  made  for  the  benefit  of  the  innocent  party  and  the 
children,  or  any  of  them  (20  &  21  Yict.  c.  25,  s.  45) ;  but  under 
this  provision  it  was  held  that  there  was  no  power  to  alter 
existing  marriage  settlements,  and  therefore,  by  22  &  23  Viet. 
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c.  01,  s.  o,  it  was  provided  that  the  court  might,  after  a  final 
decree  of  nullity  of  mamage  or  dissolution,  inquire  into  the 
existence  of  ante-nuptial  or  post-nuptial  settlements,  and  make 
such  orders  with  reference  to  tlie  application  of  the  property 
settled,  either  for  the  benefit  of  tlie  cliildren  or  their  parents, 
as  it  thinks  fit. 

But  it  was  lield  tliat  even  this  provision  did  not  apply  where 
there  were  no  children  of  tlie  man-iagc  li\'ing  at  tlie  time  of  the 
decree,  and  therefore,  by  41  Vict.  c.  19,  s.  3,  it  was  pro\-ided 
that  the  coiu-t  might  exercise  the  powers  of  sect.  5  of  the  22  «& 
23  Vict.  c.  61  just  mentioned,  notwithstanding  that  there  were 
no  children  of  the  marriage. 

Q.  Has  the  court  power  to  deal  with  settlements  in  cases  of 
judicial  separation  ? 

A.  It  has  no  such  power. 


CHAPTER  V. 

DIVORCE  PRACTICE. 


Q.  How  are  divorce  proceedings  c6mmenced  ? 

A.  By  a  petition,  which  must  be  accompanied  by  an  affidavit 
verifying  the  facts  of  which  the  petitioner  has  personal  know- 
ledge, and  deposing  as  to  his  or  her  belief  in  the  truth  of  the 
other  facts  alleged. 

Such  affidavit  must  be  filed  with  the  petition,  and  where  the 
petition  is  seeking  a  decree  of  nullity,  or  separation,  or  divorce, 
or  in  a  suit  of  jactitation,  the  affida\4t  is  also  to  state  that  no 
collu.sion  or  connivance  exists. 

"With  the  petition  and  affidavit  is  to  be  extracted  a  citation  to 
b<'  personally  served  with  a  certified  copy  of  the  petition  on  the 
res]iondent  and  co-respondents.     (P.  II.  ],  2,  3,  8,  10,  11,  12.) 

Q.  Wliere  a  husband  files  a  petition  for  divoree,  is  he  obliged 
to  make  the  alleged  adulterers  co-respondents  Y 

A.  He  is  obliged,  unless  he  obtain  leave  to  the  contrary,  an 


DIVOKCE  PKACTICE.  77 

application  for  wliicli  must  be  made  by  motion  founded  on 
affidavit. 

If  the  name  of  any  of  tlie  alleged  ad.ulterers  is  unknown  to  the 
petitioner  at  the  time  of  filing  the  petition,  the  same  must  be 
supplied  as  soon  as  known,  and  application  must  be  fortliwith 
made  to  one  of  the  registrars  to  amend  the  petition  by  inserting 
such  name.     (D.  R.  4 — 6.) 

Q.  Subject  to  what  conditions  may  a  person  sue  in  forma 
pauperis  ? 

A.  Only  by  leave,  to  be  obtained  on  showing  that  a  case  has 
been  laid  before  counsel,  who  is  of  opinion  that  there  is  reason- 
able ground  for  proceedings. 

There  must  also  be  an  affidavit  of  the  party  or  his  solicitor, 
that  the  case  contains  a  full  and  true  statement  of  all  the 
material  facts,  and  a  further  affidavit  of  the  party  applying  that 
he  or  she  is  not  worth  25/.  after  payment  of  debts,  with  the 
exception  of  wearing  apparel.     (D.  E..  25,  26.) 

Q.  Wliat  is  the  rule  as  to  setting  out  the  alleged  act  of 
adultery  in  the  petition  ? 

A.  All  the  acts  of  adultery  or  cruelty,  &c.,  on  which  the 
petitioner  relies  must  be  set  forth  in  the  petition. 

Q.  What  is  a  citation  ? 

A.  It  corresponds  in  some  respects  with  the  writ  of  summons 
in  common  law  ;  it  is  a  document  directed  to  the  respondent  or 
co-respondent,  and  commands  them  to  appear  within  a  certain 
time  mentioned,  and  warns  them  that  in  case  of  default  the 
matter  will  be  proceeded  with  notwithstanding  their  absence. 
(Browne,  223.) 

Q.  Can  substituted  service  of  a  citation  be  allowed  ? 

A.  Where  personal  service  cannot  be  effected,  an  ai)plication 

,  may   be   made    to    substitute    some    other   mode    of    service. 

(D.  R,  14.)     But  substituted  service  will  not  be  easily  granted, 

and   every  effort  must  be  made  from  relatives   and   others  to 

obtain  the  ackbess  of  the  parties.     (Browne,  226.) 

Q.  Within  what  time  is  appearance  to  be  entered  to  a  citation  ? 

A.  As  a  rule  eight  days  is  fixed  in  the  citation,  but  an 
appearance  may  be  entered  at  any  time  before  proceedings  have 
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been  taken  in  default,  or  even  afterwards  if  leave  is  obtained  on 
summons  from  the  registrar.     (D.  E.  20 — 185.) 

Q.  What  course  must  a  respondent  or  co-respondent  adopt 
who  desii-es  to  dispute  the  jurisdiction  of  the  com-t  ? 

A.  Such  person  must  enter  an  appearance  under  protest,  and 
within  eight  days  file  in  the  registry  his  or  her  act  on  petition 
in  extenuation  of  such  protest,  and  on  the  same  day  deliver  a 
copy  to  the  petitioner.  Altev  the  entry  of  an  absolute  appear- 
ance to  the  citation  no  objection  can  be  raised  as  to  jurisdiction. 
(D.  E.  22.) 

Q.  Within  wliat  time  must  the  answer  of  the  respondent  or 
co-respondent  be  filed  ? 

A.  Each  respondent  who  has  entered  an  appearance  may, 
■vvithin  twenty-one  days  after  the  ser^ice  of  the  citation  on  him, 
file  in  the  registry  an  answer  to  the  petition. 

In  case  the  time  allowed  for  appearance  is  more  than  eight 
days,  a  respondent  who  has  entered  an  appearance  may,  within 
fourteen  days  from  the  expiration  of  the  time  allowed  for  entry 
of  appearance,  file  in  the  registry  an  answer  to  the  petition. 
(D.  R.  28,  18G.) 

Q.  Must  such  answer  be  verified  in  iiny  manner  ? 

A.  Unless  it  contains  only  a  simple  denial  of  the  facts  stated 
in  the  petition,  it  must  be  accompanied  by  an  affidavit  by  the 
respondent,  verifpng  it  so  far  as  he  or  she  has  personal  know- 
ledge thereof,  and  deposing  as  to  belief  in  the  truth  of  the 
remaining  part. 

In  suits  for  nullity  of  marriage,  judicial  separation,  divorce  or 
jactitation,  a  respondent  liusband  or  wife  is  also  to  state  that 
there  is  no  collusion  or  connivance.     (D.  11.  30,  ;U.) 

Q.  Are  there  any  pleadings  after  answer  Y 

A.  Within  fourteen  days  from  the  filing  and  delivery  of  the 
answer  the  petitioner  may  file  a  repl}',  and  the  same  period  is 
allowed  for  filing  any  fiu-tlier  pleadings  by  way  of  rejoinder,  or 
any  subsequent  pleadings.      (1>.  K.  o2.) 

Q.  How  may  pleadings  be  amended  ? 

A.  15y  an  order  of  one  of  tlie  registrars,  obtained  on  summons. 
(D.  K.  34,  187.) 
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Q.  Before  whom  are  proceedings  tried  in  the  Divorce 
Court  Y 

A.  Formerly  it  was  necessary,  in  case  a  trial  was  desired 
otherwise  than  before  a  judge,  to  make  a  motion  within  fom"teen 
days  from  tlie  filing  of  the  last  pleading  that  the  disputed 
questions  of  fact  should  he  tried  by  a  jury,  but  now  it  is  no 
longer  necessary  to  apply  for  such  directions. 

When  the  pleadings  are  concluded,  the  parties  may  proceed 
in  all  other  respects  as  though  upon  the  day  of  filing  the  last 
pleading  a  special  direction  had  been  given  by  the  court  as  to 
the  mode  of  trial  to  the  following  ejffiect : — (1)  In  cases  in 
which  damages  are  not  claimed,  that  the  cause  be  heard  by  oral 
evidence  before  the  com-t  without  a  jury;  and  (2)  where  damages 
are  claimed,  that  the  cause  be  tried  before  the  court  with  a 
common  jmy. 

But  any  party  may  apply  by  summons  for  a  dii^ection  that 
the  cause  may  be  tried  otherwise  than  as  just  mentioned. 
(D.  E.  205.)  And  the  court  may  order  a  trial  by  jmy,  though 
neither  party  wish  it. 

Q.  If  the  trial  is  to  take  place  before  a  jmy,  what  com-se 
must  be  adopted  to  present  the  matter  to  the  jury  ? 

A.  The  questions  of  fact  raised  by  the  pleadings  are  to  be 
briefly  stated  in  writing  by  the  petitioner,  and  settled  by  one  of 
the  registrars. 

If  the  petitioner  fails  to  deposit  these  questions  in  the  registry 
within  fourteen  days  from  the  date  of  filing  the  last  pleading, 
either  of  the  respondents  on  whose  behalf  such  questions  have 
been  raised  may  do  so.  After  the  questions  have  been  settled 
by  the  registrar,  the  party  depositing  the  same  is  to  deliver  a 
copy  thereof  as  settled  to  each  of  the  other  parties,  who  may 
apply  by  summons  within  eight  days  to  alter  or  amend  the 
same.     (D.  R.  41,  43.) 

Q.  Wlio  should  set  down  the  cause  for  trial  ? 

A.  In  cases  to  be  tried  by  a  jmy,  the  petitioner,  after  the 
expiration  of  eight  days  from  the  delivery  of  copies  of  the 
questions  for  the  jmy  to  the  opposing  parties,  or  from  amend- 
ment of  the  same  by  order,  is  to  file  such  questions  as  finally 
settled,  and  at  the  same  time  set  down  the  cause  as  ready  for 
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trial,  and  on  tlio  sanio  day  give  notice  of  his  having  done  so  to 
each  pai-ty  for  wlioni  an  appearance  lias  been  entered. 

In  cases  to  be  heard  without  a  jury,  the  petitioner  is  to  set 
down  the  cause  for  hearing,  and  on  the  same  da}-  give  notice  as 
above  mentioned.     (D.  11.  44,  45.) 

Q.  What  coiu'se  may  a  respondent  adopt  if  the  petitioner  fails 
to  file  the  questions  or  set  down  the  cause  for  trial,  or  to  give 
due  notice  of  trial  for  one  month  after  the  fihng  of  the  last 
pleading  ? 

A.  Either  of  the  respondents  may  file  such  questions  and  set 
dowii  the  cause  for  trial,  and  shall,  on  the  same  day,  give  notice 
to  the  other  parties.     (D.  R.  4G.) 

Q.  May  a  respondent  he  heard  at  the  trial  who  has  entered 
an  appearance  but  not  delivered  any  answer  Y 

A.  Such  person  may  be  heard  as  to  any  questions  of  costs,  or 
if  a  husband  or  wife  of  the  petitioner,  in  respect  to  any  question 
as  to  the  custody  of  the  children,  but  not  upon  any  matters  in 
issue  in  the  principal  cause,  that  is,  as  to  the  adultery,  cruelty, 
&c.     (D.  E.  50.) 

Q.  Sketch  the  proceedings  in  the  taking  of  evidence  by  aifi- 
davit. 

A.  Affidavits  must  be  filed  within  eight  days  from  the  time 
when  dhections  were  given  to  prove  the  facts  by  affidavit,  but 
in  an  undefended  cause,  such  affidavits  may  be  filed  at  any  time 
up  to  ten  clear  days  before  the  cause  is  heard.  Counter-affi- 
da\'its  can  be  filed  within  eight  da}'s  from  the  filing  of  the 
previous  affidavits. 

Affidavits  in  reply,  only  by  leave  of  a  registrar. 

Orders  for  cross-examination  may  be  obtaini^d  on  summons. 

Copies  of  affidavits  can  be  delivered  to  the  other  parties  the 
same  day  as  filed.     (D.  R.  51 — 55,  188.) 

Q.  What  is  an  act  on  petition  '^ 

A.  It  is  a  method  of  detennining  an  incideulal  matter  arising 
during  or  after  progress  of  a  suit,  as,  for  instance,  a  question  of 
'  jurisdiction. 

Q.  Give  some  account  of  the  procedure  by  act  on  peti- 
tion. 

A.   Any  party  wlio  has  entered  an  ajipearance  may  apply  on 
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summons  to  the  registrar  to  be  heard  on  his  petition  as  to  a 
collateral  question. 

Within  eight  days  from  such  leave  he  must  file  his  act  on 
petition,  and  deliver  a  copy  to  the  parties  whom  it  concerns. 

These  parties  have  eight  days  within  which  to  file  an  answer, 
and  there  is  then  eight  days  for  every  further  pleading. 

Each  party  must,-  within  eight  days  from  the  last  pleading, 
file  his  affidavits. 

After  this  eight  days,  the  party  filing  the  act  on  petition  is  to 
set  it  down  for  hearing,  and  if  he  does  not  do  so  within  a  month, 
any  party  who  has  filed  an  answer  may  do  so,  and  the  petition 
■\\dll  be  heard  by  a  judge  without  a  jury.     (D.  E.  56 — 61.) 

Q.  Does  the  death  of  a  petitioner  affect  the  proceedings  ? 

^.  In  a  suit  for  dissolution  of  marriage  the  proceedings  will 
come  to  an  end ;  and  this  is  so  even  if  a  decree  nisi  has  been 
already  made.     {Grant  v.  Grant,  31  L.  J.  P.  M.  &  A.  174.) 

Q.  Describe  the  procedure  on  motions  in  the  Divorce  Court. 

A.  Four  clear  days'  notice  must  be  given,  unless  the  motion 
is  ex  parte.  The  notice  must  be  in  writing  and  signed  by  the 
party  or  his  solicitor.  The  following  documents  must  be  filed 
in  the  registry  :  (1)  case  for  motion  ;  (2)  copy  notice  of  motion  ; 
(3)  affidavits  in  support  of  motion  ;  (4)  any  original  documents 
referred  to  in  such  affidavits  or  to  be  referred  to  by  counsel. 
(Browne,  267;  D.  R.  115,  149.) 

Q.  "What  is  a  case  for  motion  ? 

A.  It  is  a  short  account  of  the  proceedings  up  to  the  time, 
and  should  contain  (1)  the  style  and  object  of  the  cause  ;  (2)  the 
names  and  description  of  the  parties ;  (3)  the  proceedings  already 
taken,  with  their  dates ;  (4)  the  circumstances  on  which  the  motion 
is  founded ;  (5)  the  prayer  of  the  motion.     (D.  R.  147,  148.) 

Q.  Mention  the  principal  cases  where  applications  must  be 
made  in  divorce  proceedings  by  motion. 

A.  (1)  to  dispense  with  making  a  co-respondent  (D.  R.  5) ; 
(2)  for  leave  to  intervene  (D.  R.  23)  ;  (3)  for  a  new  trial  (D.  R. 
62)  ;  (4)  to,  make  a  decree  absolute  (D.  R.  80)  ;  (5)  for  custody 
of  or  access  to  children.     (Browne,  269.) 

Q.  What  is  meant  by  an  order  for  confrontation  Y 

A.  This  is  an  order  that  either  party  shall  attend  and  bo 

N.  « 
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confronted  witli  tlio  witnesses  for  tlie  pm*pose  of  identifica- 
tion. 

But  the  court  has,  as  a  rule,  no  power  in  a  suit  for  dissolution 
to  order  the  respondent  to  appear  for  the  purjiose  of  identifica- 
tion, though  it  lias  in  all  other  cases  {Ilooke  v.  Ilooke,  28  L.  J. 
P.  &  M.  29)  ;  and  in  some  special  mstances  an  order  for  con- 
frontation lias  been  made  in  suits  for  dissolution.  {Hindmar^li 
V.  Hindmarsh,  L.  R.  1  P.  &  I).  24.) 

Q.  Into  what  two  classes  are  judgments  di%'idedl''  explain 
each  class. 

A.  Into  two  classes — (1)  in  rem,  (2)  intcr-partes.  A  judgment 
in  rem  is  one  pronounced  upon  the  status  of  some  person  or 
thing  by  a  competent  tribunal,  i.e.,  sentences  of  divorce  or 
judicial  separation  and  the  like  are  adjudications  upon  the 
status  of  the  parties,  and  are  judgments  in  rem.  They  bind  the 
whole  world. 

Judgments  intcr-jmrtes  are  the  ordinary  judgments  for  recovery 
of  property,  damages,  &c.,  and  bind  only  parties  to  the  action  or 
their  pri\'ies.     (Browne,  287,  288.) 

Q.  How  is  the  maniage  of  the  parties  usually  proved  in  a 
divorce  suit  Y 

A.  Just  as  it  is  in  all  other  actions,  by  tlio  production  of  an 
examined  or  certified  copy  of  the  register  and  some  other 
evidence  of  identity,  i.e.,  that  the  persons  named  in  the  register 
are  the  parties  in  question  ;  but  a  person  present  at  the  maiTiage 
may  prove  it  A\ithout  the  aid  of  the  register. 

Cohabitation  with  the  reputation  of  being  husband  and 
wife  is  also  evidence  of  a  marriage. 

Q.  What  is  tlie  rule  as  to  the  proof  which  is  required  of 
adultery  ^ 

A.  It  is  not  necessary  to  prove  a  specific  act  of  adultery  at 
any  one  particular  time  or  place,  but  the  com-t  will  look  at  all 
the  circumstances  of  the  case  together,  and  h^nn  its  own  oiiinion 
whether  they  lead  to  the  fair  conclusion  that  the  intercourse  of 
the  parties  is  criminal.     (Browne,  'iOO.) 

Q.  How  is  evidence  of  private  detectives  and  other  paid 
witnesses  looked  upon  'f 

A.  With  considerable  suspicion,  though  it  must  be  fairly 
WfigliiMl.      (Browne,  '502.) 
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Q.  Will  the  court  grant  a  divorce  or  judicial  separation  on 
the  admission  of  one  of  the  parties  solely  ? 

A.  It  will  grant  a  divorce  upon  the  admission  of  a  party,  even 
though  there  he  no  other  evidence.  {Robinson  v.  Robinson  and 
Lane,  1  Swa.  &  Tr.  362.) 

But  the  confession  or  admission  of  one  party  is  no  evidence 
against  another  charged  with  the  same  offence,  so  that  where 
the  wife  confesses  adultery,  her  confession  is  not  evidence  against 
the  co-respondent.  {Robinson  v.  Robinson,  1  Sw\  &  Tr.  362  ;  29 
L.  J.  P.  &  M.  178.) 

Q.  Who  may  intervene  in  divorce  proceedings  ? 

A.  Every  decree  for  divorce  is  in  the  first  instance  to  he  a 
decree  nisi,  and  is  not  to  he  made  ahsolute  till  after  the  expiration 
of  such  time,  not  less  than  sis  months  from  the  pronouncing 
thereof,  as  the  court  shall  direct. 

During  that  period  an//  person  may  show  cause  why  the  decree 
should  not  he  made  ahsolute,  either  (1)  hy  reason  of  the  same 
having  heen  ohtained  hy  collusion,  or  (2)  hy  reason  of  material 
facts  not  brought  before  the  com-t,  and  the  court  may  thereupon 
deal  with  the  case,  either  hy  making  the  decree  ahsolute,  or  re- 
versing the  decree  nisi,  or  otherwise  as  justice  shall  require. 

Further,  at  any  time  during  the  progress  of  the  cause,  or  before 
the  decree  is  made  absolute,  any  person  may  give  information 
to  the  Queen's  Proctor  of  any  material  matter,  who  may  there- 
upon take  such  steps  as  the  Attorney-Greneral  deems  necessary 
or  expedient ;  and  if  the  Uueen's  Proctor  suspects  that  any  of 
the  parties  have  been  acting  in  collusion,  for  the  purpose  of 
obtaining  a  divorce  contrary  to  justice,  he  may,  under  the  direc- 
tion of  the  Attorney- General  and  by  leave  of  the  court,  intervene 
in  the  suit  alleging  such  collusion ;  and  the  court  may  order 
his  costs  to  be  paid  by  any  of  the  parties.  (Act  of  1860,  s.  7 ; 
Act  of  1866,  s.  3.) 

Q.  Distinguish  between  the  two  kinds  of  intervening  in  the 
last  answer. 

A.  Under  the  first  part  of  the  section  any  person  may  inter- 
vene between  the  decree  nisi  and  the  decree  absolute  ;  imder  the 
latter  part  of  the  section  only  the  Queen's  Proctor  can  intervene. 

Under  the  former  part  of  the  section  all  interventions  are 

(_^2 
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eitlior,  "because  of,  (1)  collusion,  or  (2)  material  facts  not  brought 
before  the  coui't  ;  under  the  latter  part  of  the  section,  collusion 
is  the  only  groiuicl  for  intervention. 

The  Queen's  Proctor  ma}'  intervene  either  as  Queen's  Proctor 
or,  under  the  fomier  part  of  the  section,  as  one  of  the  public. 

Q.  How  is  leave  to  intervene  obtained  Y 

A.  By  motion  before  the  judge  supported  by  affidavit. 
(D.  R.  23.) 

Q.  A  husband  brings  or  presents  a  petition  for  divorce ;  the 
wife  opposes  and  alleges  adultery  of  the  husband  ;  tlie  jury  find 
that  the  wife  did  not,  and  that  the  husband  did,  commit  adultery. 
Can  any  relief  be  granted  to  the  -wife  ? 

A.  Yes ;  in  such  a  suit  if  tlio  yviie  opposes  tlie  relief  sought  on 
the  ground  of  the  adultery,  cruelty,  or  desertion  of  the  husband, 
the  court  may  grant  her  the  same  relief  to  which  she  would 
have  been  entitled  in  case  she  had  filed  a  petition  seeking  such 
relief. 

Corresponding  relief  is  given  to  the  husband  alleging,  as  re- 
spondent, the  adultery  or  cruelty  of  his  vdic.  (Act  of  186G, 
sect.  2.) 

Q.  May  an  application  for  a  new  trial  be  made,  and  when  ? 

A.  Yes ;  an  aj)plication  for  a  new  trial  may  be  made  on  the 
ordinary  ground  obtaining  in  the  common  law  coiu-ts  ;  the  appli- 
cation must  be  made  to  the  judge  by  motion  within  fourteen 
days  from  the  day  of  the  fonner  trial  if  the  judge  be  then 
sitting  to  hear  motions,  and  if  not,  on  the  first  motion  day  after 
such  f(jm-teen  days.     (P.  R.  02.) 

Q.  What  are  the  i:)Owers  of  the  coui't  as  to  costs  ? 

A.  It  may  make  such  order  as  it  thinks  just ;  and  where  the 
husband  is  tlie  petitioner  it  may  order  a  co-respondent  to  pay  the 
whole  costs  of  the  proceedings.     (Act  of  1857,  ss.  34,  51.) 

Q.  A  vnie  succeeds  in  obtaining  a  divorce  on  the  ground  of 
her  husband's  adultery,  what  is  the  rule  as  to  the  costs,  no  order 
being  made  at  the  trial  ? 

A.  The  husband  will  have  to  pay  tlie  wife's  costs  as  well  as 
his  o-sMi.     (Browne,  340.) 

Q.  "Wliat  R[)ecial  rule  is  there  as  lo  tlie  costs  of  the  wife  in 
proceedings  in  the  Divorce  Coui-t ':' 
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A.  After  the  conclusion  of  the  pleadings,  or  at  an  earlier 
stage  of  the  cause,  by  special  order  to  he  obtained  on  summons, 
a  wife  who  is  a  petitioner,  or  has  entered  an  appearance  as 
respondent,  may  file  her  hill  of  costs  for  taxation  as  against  her 
husband,  and  the  registrar  must  ascertain  what  is  a  sufficient 
smn  of  money  to  be  paid  into  the  registry,  or  what  is  sufficient 
secm-ity  by  the  husband,  to  cover  the  costs  of  the  wife  of  and 
incidental  to  the  hearing  of  the  cause ;  and  he  is  thereupon  to 
issue  an  order  to  the  husband  to  pay  or  secure  the  amount 
within  a  time  fixed ;  but  if  the  husband,  by  reason  of  his  wife 
having  separate  property,  disputes  her  right  to  recover  any  costs 
pending  the  suit  against  him,  the  registrar  may  suspend  the 
order  for  such  time  as  is  necessary  to  enable  the  husband  to 
obtain  the  decision  of  the  court  as  to  his  liability.     (D.  E.  158.) 

Q.  What  is  the  nde  where  the  wife  is  unsuccessfid  at  the  trial 
as  to  her  costs  ? 

A.  No  costs  of  the  wife,  of  and  incidental  to  such  hearing  or 
trial,  are  to  be  allowed  against  the  husband,  except  such  as  are 
apphed  for  and  ordered  to  be  allowed  at  the  time  of  such  hearing 
or  trial.     (D.  E.  159.) 

This,  of  course,  does  not  affect  the  amount  which  has  been 
deposited,  or  for  which  security  has  been  given  under  rule  158 
(see  last  answer),  though  the  court  has  power,  if  it  thinks  fit, 
to  disallow  the  wife's  costs  even  out  of  the  money  deposited. 
{Floicer  v.  Floicer,  L.  E.  3  P.  &  D.  132 ;  42  L.  J.  P.  &  M.  45.) 

Q.  State  some  general  rules  followed  as  to  costs  in  the  Divorce 
Com-t. 

A.  We  have  abeady  seen  that  the  wife  may,  whether  a  peti- 
tioner or  respondent,  obtain  security  for  her  costs  from  the 
husband,  and  also  that  unless  she  does  so,  if  she  is  a  losing 
party,  she  will  usually  be  entitled  to  no  costs  of  the  hearing. 

If  she  succeeds  her  husband  will  have  to  pay  her  costs. 

If  she  loses  she  might  be  ordered  to  pay  her  husband's  costs. 
[Carstairs  v.  Carsfairs,  33  L.  J.  P.  M.  &  A.  170.) 

A  co-respondent  found  guilty  may  be  ordered  to  pay  the  costs 
of  all  parties. 

But  he  will  not  be  so  condemned  if  he  did  not  know  that 
the  respondent  was  a  married  woman.     (Browne,  305.) 
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And  where  the  petition  is  ilismissed  as  against  a  co-respondent 
the  husl)aud  will  usually  be  ordered  to  pay  the  costs  of  the 
co-respondent. 

Q.  Wliat  appeals  are  there  in  the  Divorce  Division  ? 

A.  Fonnerly,  there  was  an  appeal  to  the  fidl  coui't  within 
tlu-ee  months,  and  in  cases  of  dissolution  or  nullity  of  marriage, 
an  appeal  fi-om  the  full  coui-t  within  one  month  to  the  House  of 
Lords. 

But  l)y  the  Judicature  Act,  1881,  s.  9,  all  appeals  in  matri- 
monial or  divorce  causes  are  to  be  brought  to  the  Court  of 
Appeal,  and  not  to  the  fidl  coiu't. 

The  decision  of  the  Coui-t  of  Ai)peal  is  final  except  in  cases  of 
(1)  petitions  for  divorce,  (2)  or  nidlity  of  marriage;  (-'i)  for 
declai-ations  of  legitimacy,  or  (4)  the  question  is  one  of  law,  and 
the  Court  of  Appeal  gives  leave  to  appeal. 

In  cases,  therefore,  of  judicial  separation  or  restitution  of 
conjugal  rights,  except  upon  a  point  of  law  where  leave  is  given 
to  appeal,  the  decision  of  the  Coiu't  of  Appeal  is  final. 

Q.  Within  what  time  must  an  appeal  be  made  (a)  to  the 
Coui't  of  Appeal  from  the  Divorce  Di^'ision  :  (b)  to  the  House  of 
Lords  from  the  Court  of  Appeal ':' 

A.  (a)  Within  fom-teen  days,  and  there  is  no  power  to  enlarge 
the  tmie.  {Ahier  v.  Ahier,  29  W.  R.  770  ;  10  Prob.  Div.  110.) 
(b)  Subject  to  any  order  made  by  the  House  of  Lords,  the 
appeal  from  the  Court  of  Appeal  (where  such  appeal  lies  in 
divorce  cases)  nmst  be  brought  within  one  month  after  the 
decision  appealed  against  has  been  pronounced  by  the  Court  of 
Api>eal,  if  the  Houst;  of  Lords  is  then  sitting,  or,  if  not,  within 
fourteen  days  after  the  House  of  Lords  next  sits.  (Jud.  Act, 
1881,  s.  9.) 

Q.  How  is  a  decree  niai  now  made  absolute  ? 

A.  Application  to  make  absolute  a  decree  imi  for  divorce  or 
nullity  need  not  now,  as  fonnerly,  be  made  by  motion. 

It  is  sufficient  to  file  in  tlic  registry  an  alliilavit  that  no  person 
has  obtained  leave  to  intervene,  and  tliat  no  appearance  has 
been  entered  nor  any  affidavits  filed  on  behalf  of  any  person 
wisliing  to  show   cause   against   the   decree   nm   being  made 
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absolute,  and  a  notice  in  writing  setting-  forth  that  application 
is  made  for  such  decree  absolute,  which  will  thereupon  be  pro- 
nounced in  open  court  at  a  time  appointed  for  that  purpose. 
(D.  E.  80,  194,  207.) 

Q.  Wlien  may  a  suit  be  heard  in  camera  ? 
A.  Suits  for  nullity  and  for  judicial  separation  may  be  heard 
in  camera,  but  not  suits  for  dissolution,  unless  by  consent  of  the 
parties. 

Q.  When,  after  a  decree  nisi  for  divorce,  may  the  parties 
marry  again  ? 

A.  Not  before  the  decree  is  made  absolute,  nor  until  the  time 
limited  for  appealing  from  the  decree  nisi  is  past,  or  the  result 
of  the  appeal  is  that  the  marriage  is  declared  to  be  dissolved. 
(Act  of  1857,  s.  57  ;  Act  of  1868,  s.  4.) 

■  And  by  sect.  10  of  the  Judicature  Act,  1881,  no  appeal  is  to 
lie  from  any  order  absolute  for  dissolution  or  nidlity,  in  favour 
of  any  party  who,  having  had  time  or  opportunity  to  appeal 
from  the  decree  nisi  on  which  such  order  is  founded,  has  not 
appealed  therefrom. 

Q.  Describe  the  proceedings  on  an  application  for  alimony 
pendente  lite. 

A.  The  wife  having  presented  her  petition  at  the  time  before 
mentioned  {supra,  p.  73),  the  husband  must  within  eight  days 
after  the  filing  and  delivery  file  his  answer  thereto  upon  oath. 
If  he  is  respondent  he  must  first  have  entered  an  appearance. 
If  the  wife  is  not  satisfied  with  her  husband's  answer  she 
may  object  to  the  same  as  insufficient,  and  take  out  a  summons 
for  a  fiu-ther  and  fuller  answer,  or  for  the  husband's  attendance 
for  the  purpose  of  behig  examined.  In  case  the  husband  alleges 
in  his  answer  that  the  wife  has  property  of  her  own,  she  may, 
within  eight  days,  file  a  reply  on  oath  to  that  allegation  ;  but  no 
rejoinder  by  the  husband  can  be  made  except  with  permission  of 
a  registrar. 

The  examination   of  witnesses  then  takes  place  before   the 
registrar.     (D.  E.  84—89, 189—191.) 

Q.  Is  there  any  appeal  from  the  decision  of  the  registrar  on 
a  question  of  alimony  ? 

A.  Either  party  may  apply  by  smnmons  to  the  judge   to 
rescind  or  vary  the  order  of  the  registrar. 
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Q.  "What  coui-se  must  Ix-  adopted  by  a  ^icrijoii  j>howmg  cause 
against  a  decree  nisi  / 

A.  He  must  enter  an  appearance  in  tlie  eoiu't  in  wluoli  such 
decree  has  been  pronounced,  and  at  the  time  of  enteruig  it  or 
within  four  days  afterwards  he  must  file  an  affida\'it  setting 
forth  the  facts  on  Avliicli  he  reUes,  and  deliver  copies  of  the 
same  to  the  party  in  whose  favour  the  decree  has  been  pro- 
nounced. Sucli  party  ma}',  witliin  eight  days  after  the  delivery 
of  these  aflidavits,  file  affidavits  in  answer  and  deliver  copies  to 
the  person  intervening. 

Affidavits  in  reply  may  be  filed  within  eight  days,  but  none 
in  rejoinder  except  by  leave  of  a  registrar. 

Questions  raised  by  these  affidavits  are  to  be  argued  in  the 
same  manner  and  in  such  time  as  the  judge  may  on  motion 
direct,  and  a  jm-}'  may  be  directed  to  try  questions  of  fact. 
(D.  E.  70—76.) 

Q.  How  are  applications  to  the  couil  in  relation  to  settlements 
to  be  made  ? 

A.  By  separate  petition  to  be  filed  within  one  month  from 
the  time  when  the  application  can  be  made,  that  is,  after  the 
decree  for  divorce  or  judicial  separation,  as  the  case  may  be. 

Certified  copies  of  such  petition  are  to  be  personally  served  on 
the  husband  or  wife  and  other  person  having  any  interest  in 
the  propei-ty,  and  these  persons  may  A\'ithin  fcjurteen  days  file  an 
answer  on  oath  to  the  petition,  and  they  must  on  the  same  day 
deliver  a  cojiy  thereof  t(j  the  opposite  party  or  liis  solicitor. 

The  petitioner  has  fourteen  days  for  filing  a  reply,  and  there 
is  the  same  period  for  a  rejoinder. 

The  pleadings  are  then  referred  to  a  registrar,  who,  in  the 
presence  of  the  parties,  investigates  the  matter  and  rejjorts  in 
writing  to  the  comi. 

The  petition  is  filed,  and  a  motion  to  cany  out  the  report  or 
an  objection  to  it  is  then  made.     (D.  11.  J)0— 102.) 
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LAW  AND  PRACTICE  OF  BANKRUPTCY. 


CHAPTER  I. 

JURISDICTIOX,  PROCEDURE,  AND  APPEALS. 

Q.  What  are  tlie  principal  changes  introduced  into  the  hxw  of 
bankruptcy  by  the  Act  of  1883  ? 

A.  (I.)  The  abolition  of  liquidation  by  arrangement  and 
composition,  as  under  the  Act  of  1869  ;  composition  being  now 
only  allowed  after  a  receiving  order  and  under  the  a];)proval  of 
the  cornet. 

(2.)  The  assimilation  of  the  law  as  to  traders  and  non-traders. 

(3.)  The  confinement  of  the  doctrine  of  reputed  ownership  to 
trade  chattels. 

(4.)  The  addition  of  several  new  acts  of  bankruptcy. 

(5.)  The  restriction  of  creditors'  rights  under  an  execution  or 
attachment. 

(6.)  The  fact  that  goods  cannot  now  be  taken  under  a  writ  of 
elegit. 

(7.)  The  establishment  of  official  receivers,  to  whom  certain 
duties  are  assigned. 

(8.)  The  introduction  of  provisions  for  the  administration  of 
the  estate  of  deceased  insolvents  and  for  small  bankruptcies. 
(Baldwin,  6.) 

Q.  What  comets  have  j\msdiction  in  banlo'uptcy  ?  Wliere 
should  bankruptcy  petitions  be  presented  ? 

A.  The  High  Coiurt  and  the  county  courts,  but  the  Lord 
Chancellor  may  exclude  any  comity  coui't  from  jimsdiction. 

(1)  H  the  debtor  has  resided  or  carried  on  business  vvitliin  the 
London  bankruptcy  district  for  the  greater  part  of  tlie  six 
months  immediately  before  the  presentation  of  the  petition,  or 
for  a  longer  period  diu-ing  those  six  months  than  in  the  district 
of  any  county  court ;  or  (2)  is  not  resident  in  England ;  or 
(3)  if  the  petitioning  creditor  is  unable  to  ascertain  the  residence 
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of  the  debtor, — the  petition  is  to  he  presented  to  the  High  Court; 
in  any  other  case  the  petition  is  to  be  presented  to  the  county 
court  of  the  tlistriet  in  which  the  debtor  has  resided  or  carried 
on  busmess  for  the  longest  period  dimng  such  six  months  as 
aforesaid.     (Sect.  92,  par.  3.) 

If  proceedings  are  commenced  in  a  A\Tong  court,  they  may  be 
transfeiTcd  to  tlie  right  one  by  the  judge  of  tlie  former  court. 
(Sect.  02  ;  II.  25.) 

(^.  I  low  may  orders  of  tlie  Board  of  Trade  or  the  official 
receiver  to  tlie  trustee,  debtor,  or  other  person  be  enforced  ? 

A.  By  order  of  the  com't,  on  application  of  the  Board  of  Trade, 
official  receiver,  &.c. ;  and  the  defaulter  may  be  committed.  This 
is  in  addition  to  any  other  remedy  there  may  be  for  the  default. 
(Sect.  102,  par.  5.) 

Q.  AVhat  is  the  jurisdiction  of  the  bankruptcy  registrars  ? 

A.  Under  the  general  or  special  directions  of  the  judge  the 
registrai's  have  power — (1)  to  hear  bankruptcy  petitions,  and 
to  make  receiving  orders  and  adjudications  thereon ;  (2)  to 
hold  public  examinations  of  debtors ;  (3)  to  grant  orders  of  dis- 
charge where  the  apj)lication  is  not  opposed ;  (4)  to  approve 
compositions  or  schemes  of  aiTangement  if  unopposed ;  (5)  to 
make  interim  orders  in  case  of  m-gency ;  (G)  to  hear  any  un- 
opposed or  ex  iMvtc  apjilication ;  (7)  to  summon  and  examine 
any  person  known  or  suspected  to  have  in  his  possession  effects 
of  the  debtor,  or  to  be  indebted  to  him,  or  capable  of  giving  in- 
fomiation  concerning  him,  his  dealings,  or  ]»roperty. 

TIk'  registrars  of  the  High  Comt  have,  in  addition,  power — 
(1)  to  grant  orders  of  discharge  ;  (2)  to  grant  certificates  of 
removal  of  disf qualifications;  and  (-3)  to  ajjprove  compositions  and 
schemes  of  an-angements.     (li.  102,  lO-'i.) 

Q.  Wliat  matters  must  be  determined  in  open  court  ? 

A.  (1)  Biiblic  exannnation  of  debtors ;  (2)  applications  to 
approve  compositions  or  schemes  of  arrangement ;  (.'i)  applica- 
tions for  orders  of  discharge  or  certificates  of  removal  of  disquali- 
fications ;  (4)  appeals  fi'om  the  Board  of  Trade  to  the  High 
(Jourt ;  (o)  ajjplications  to  set  aside  any  settlement,  conveyance, 
&c.,  or  to  declare  for  or  against  the  title  of  the  trustee  to  any 
property  adversely  claimed ;  (0)  ai)i>lications  fur  the  coiuiiiittal 
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of  auy  person  to  prison  for  contempt ;  (7)  appeals  against  rejec- 
tion of  the  proof,  or  applications  to  expunge  or  reduce  a  proof, 
where  the  amount  of  the  proof  exceeds  200/. ;  (8)  applications 
for  the  trial  of  issues  of  fact  with  a  jury,  and  the  trial  of  such 
issues. 

Other  matters  may  be  determined  in  chambers,     (li.  6.) 

Q.  Is  there  any  rule  as  to  the  debtor's  being  resident  in  Eng- 
land, as  a  condition  to  his  being  made  bankrupt  ? 

A.  No  petition  can  be  presented  against  a  debtor  unless  (1)  he 
is  domiciled  in  England,  or  (2)  within  a  year  from  the  date  of 
the  presentation  of  the  petition  he  has  ordinarily  resided  or  had 
a  dwelling-house  or  place  of  business  in  England.     (Sect.  6.) 

But  the  petitioning  creditor  need  not  prove  one  of  the  above 
facts  unless  the  debtor  disputes  the  jurisdiction,  and  either  of 
the  above  facts  will  be  enough.  (Sect.  6,  sub-sect.  6  ;  Hx  parte 
Barm,  Re  Barne,  L.  R.  16  U-  B.  D.  522.) 

Q.  What  is  the  power  of  a  com-t  of  bankruptcy  to  determine 
questions  arising  before  it  ? 

A.  Every  com't  having  jm^isdiction  in  banlaaiptcy  has  full 
power  to  decide  all  questions  of  priorities,  and  all  other  questions 
whatsoever,  whether  of  law  or  fact,  which  may  be  necessary  to 
do  complete  justice. 

But  a  county  comi  may  not  exercise  jurisdiction  where  the 
value  of  the  property,  in  the  opinion  of  the  judge,  exceeds  200/. 
unless  the  parties  consent.  The  coiu-t  may  order  a  disputed 
question  of  fact  to  be  tried  by  a  jmy  in  the  High  Coui't,  or  in 
the  county  court,  as  the  case  may  be.     (Sect.  102.) 

Q.  Is  there  any  rule  as  to  the  division  of  the  High  Court  in 
which  a  trustee  in  banlaaiptcy  shoidd  bring  actions  ? 

A.  Unless  the  matter  is  specifically  assigned  by  the  Judicatm-e 
Act  or  the  Eules  to  a  particular  division,  actions  by  the  trustee 
must  be  brought  in  the  division  to  which  bankruptcy  business  is 
assigned.     (E..  101.) 

Q.  How  are  applications  to  the  court  to  be  made  ? 

A.  Unless  otherwise  provided  by  the  rules,  or  directed  by  the 
cornet,  by  motion  supported  by  affidavit.     (R.  27.) 

Q.  State  some  of  the  chief  rules  relating  to  motions. 

A.  {a.)  Eight  days'  notice  of  motion  must  bo  served  on  the 
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opposite  party.  (R.  29.)  {b.)  AVliere  a  respondent  intends  to 
use  affidaN-its  in  opposition  to  the  motion,  he  must  deliver  copies 
of  such  atfidavits  to  the  applicant  not  less  than  two  days  before 
the  day  appointed  for  the  hearing.  (R.  30.)  (c.)  An  order  may 
be  made  ex  2)artc  where  the  delay  caused  by  proceeding  in  the 
ordinary  way  would  or  might  entail  serious  mischief.     (R.  28.) 

Q.  What  appeals  are  tliore,  and  to  whom,  in  liankruptcy 
matters ':' 

A.  (1)  Appeals  lie  from  the  High  Court  to  tlie  Court  of 
Appeal ;  (2)  with  leave  of  the  Com-t  of  Appeal,  but  not  other- 
wise, an  appeal  will  lie  from  an  order  of  that  court  to  the  House 
of  Lords ;  (3)  fi'om  the  order  of  the  county  court  an  appeal  lies 
to  a  didsional  court  of  the  High  Com-t,  of  which  the  judge  to 
whom  bankruptcy  business  is  assigned  is  to  be  a  member. 

The  decision  of  the  divisional  comi  is  to  be  final,  unless  it  or 
the  Court  of  Appeal  gives  leave  to  appeal  to  the  Court  of  Appeal 
whose  decision  is  then  to  be  final.  (Banki'uptcy  Act,  1883, 
s.  104 ;  Banki'uptcy  Act,  1884,  s.  2.) 

Q.  In  what  cases  is  no  appeal  allowed  ? 

A.  (1)  Wliere  the  order  is  made  by  consent;  or  (2)  is  as  to 
costs  only ;  (3)  nor,  except  by  leave,  is  there  any  appeal  to  the 
Court  of  Appeal  wliore  the  value  of  tlie  property  does  not  exceed 
50/. ;  (4)  nor  in  respect  of  the  omission  by  the  coiu't  appealed 
from  to  exercise  any  discretionary  power,  imless  the  com-t  lias 
expressly  refused  to  exercise  sucli  power,  in  whicli  case  the 
refusal  may  be  made  a  ground  of  appeal.     (R.  129.) 

Q.  "SVithiu  wluit  time  must  an  ajipcal  be  made  to  tlie  Court 
of  Appeal  ? 

A.  "Witliin  twenty-one  days  from  llic  iime  at  whicli  tlio 
order  appealed  from  is  signed,  entered,  (u-  otlicrwise  perfected, 
or,  in  tlic  case  of  the  refusal  of  an  application,  from  llie  date  of 
Bucli  refusal.     (R.  130.) 

Q.  AVliat  security  must  be  given  liy  tlio  ap])cllaut  ? 

A.  At  or  before  the  time  of  entering  an  appeal  lie  must  lodge 
with  the  High  Court  20/. 

But  the  Comt  of  Appeal  may  increase  or  diminisli  the 
amount,  or  dispense  with  it. 
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Q.  Within  what  time  must  an  appeal  be  made  from  the 
Board  of  Trade  to  the  High  Court  ? 

A.  Within  twenty-one  days  from  the  time  when  the  decision 
appealed  against  was  pronounced. 


CHAPTEE  II. 


THE    PETITION,    RECEIVING    ORDER,    PUBLIC    EXAMINATION,    FIRST 
MEETING,  ADJUDICATION,  ETC. 

Q.  Give  a  sketch  of  the  procedui^e  at  the  commencement  of 
bankruptcy  proceedings. 

A.  A  petition  is  presented  upon  which  the  couii  usually 
makes  what  is  called  a  receiving  order,  which  neither  divests  a 
debtor  of  his  property  nor  makes  him  a  banlmipt.  After  the 
making  of  this  order,  a  general  meeting  of  creditors  is  to  be 
held  to  consider  wliether  the  debtor  shall  be  made  bankrupt,  in 
which  case  his  property  vests  in  a  trustee,  or  whether  a  com- 
position or  scheme  of  arrangement  shall  be  entertained,  but 
such  composition  or  scheme  must  be  approved  by  the  court. 
(Baldwin,  34.) 

Q.  State  some  general  rules  relating  to  the  presentation  of  a 
bankruptcy  petition. 

A.  The  petition  is  to  be  in  the  form  given  in  the  Appendix 
to  the  rules.  It  is  to  be  attested  in  England  by  a  solicitor  or 
justice  of  the  peace,  or  by  an  official  receiver  or  registrar.  The 
petitioner  must  deposit  with  the  official  receiver  a  sum  of  51., 
and  such  further  sum,  if  any,  as  the  court  may  from  time  to 
time  direct,  to  cover  the  fees  and  expenses  to  be  incmTcd  by  the 
official  receiver. 

If  presented  by  a  creditor,  it  must  be  verified  by  affidavit  of 
the  creditor  or  some  person  having  knowledge  of  the  facts,  and 
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it  must  allege  an   act   of  baiilcruptcy  ocem-ring   within  three 
months  before  the  presentation  of  the  petition. 

A  debtor's  petition  must  allege  that  the  debtor  is  imable  to 
pay  his  debts,  and  the  presentation  thereof  will  be  deemed  an 
act  of  bankruptcy,  and  the  court  is  thereupon  to  make  a 
receiving  order.     (Bald^^in,  45,  46  ;  E-.  143 — 152.) 

Q.  Within  what  time  before  the  presentation  of  the  petition 
must  the  act  of  banki-uptcy  on  Avhich  the  petition  is  grounded 
have  occurred  ? 

A.  Within  three  months.  (Sect.  6.) 
Q.  How  is  a  cretlitor's  petition  to  be  served  ? 
A.  A  sealed  copy  of  the  filed  petition  must  be  served  by  the 
officer  or  bailiff  of  the  court,  or  by  the  creditor  or  his  solicitor  or 
some  person  in  their  employ,  on  the  debtor  personally ;  but  sub- 
stituted ser^'ice  may  be  ordered  if  it  appears  that  the  debtor  is 
avoiding  ser\dce.     (R.  153,  154.) 

Q.  Wliat  are  the  requisites  of  a  petitioning  creditor's  debt  ? 
A.  It  must  be  (1)  not  less  than  50/. ;    (2)  a  liquidated  sum 
payable  either  immediately  or  at  some  future  time ;  and  (3)  not 
secured  unless  the  conditions  hereinafter  stated   are  complied 
with.     (Sect.  6.) 

Q.  May  several  creditors  whose  debts  are  separately  less  than 
50/.,  but  in  the  aggregate  amount  to  50/.  or  over,  present  a  joint 
petition  ? 

A.  They  may  do  so.     (Sect.  6.) 

Q.  How  does  the  present  act  differ  fi'om  tlio  Act  of  18G9  as 
to  the  petitioning  creditor's  debt  ? 

A.  Under  the  Act  of  1869  it  was  not  sufficient  that  the  debt 
would  become  due  in  the  future,  imless  it  were  actually  payable 
at  the  date  of  the  presentation  of  the  petition. 

Under  the  present  act  it  is  sufficient  if  the  debt  is  payable  at 
some  future  time  :  so  that  a  bill  of  excliange  before  matiuity 
will  be  a  good  petitioning  creditor's  debt.     (Baldwin,  53.) 

Q.  Can  the  court  intpiire  into  the  consideration  for  a  debt 
upon  which  judgment  lias  actually  been  obtained,  and  upon 
which  a  bankru]>tcy  petition  is  ])r('S('nt('d? 

A.  It  may  do  so  even  although  judgment  was  obtained  by 
default  or  by  consent. 
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Q.  Is  the  coiu't  Louud  to  make  an  adjudication  in  all  cases 
where  there  is  a  good  petitioning  creditor's  debt  and  a  sufFieiont 
act  of  bankruptcy  ? 

A.  As  a  rule  the  adjudication  will,  in  such  a  case,  be  made, 
and  it  is  a  matter  of  right.  But  when  the  debtor's  estate  is 
being  administered  in  an  action  in  the  Chancery  Division,  or 
when  the  petition  has  been  wilfully  presented  to  the  wrong 
com-t,  or  when  it  is  clear  that  the  bankruptcy  proceedings  have 
been  instituted  for  inequitable  pm^poses,  the  com-t  is  not  obliged 
to  make  the  order.  {Ex  jxoie  Tynte,  Be  Tynte,  L.  E.  1.5  Ch. 
D.  125;  42  L.  T.  598;  28  W.  E.  767;  Ex  parte  King,  Re  Davies, 
L.  E.  3  Ch.  D.  461 ;  45  L.  J.  Bk.  569.) 

Q.  May  a  secured  creditor  present  a  bankruptcy  petition  ? 

A.  He  may  do  so  if  he  either  states  that  he  is  willing  to  give 
up  his  security  for  the  benefit  of  the  creditors,  or  if  he  gives  an 
estimate  of  the  value  of  the  security. 

In  the  latter  case  he  may  be  admitted  as  a  petitioning  creditor 
to  the  extent  of  the  balance  of  the  debt  due  to  him  after  deduct- 
ing the  value  so  estimated. 

If  he  does  not  either  give  up  his  seciuity  or  estimate  its  value 
an  adjudication  made  on  his  petition  will  be  bad,  although  the 
creditor,  it  appears,  does  not  forfeit  his  security.  (Sect.  6  ;  Moore 
V.  Auglo-Italiau  Bank,  L.  E.  10  Ch.  D.  681.)  By  leave  of  the 
court  the  petition  may  be  amended  where  the  secured  creditor 
has  not  complied  with  the  pro\isions  of  the  act.  The  creditor 
may  imder-value  his  security  in  order  to  leave  a  sufficient 
amount  of  misecm-ed  indebtedness.  {Re  Lacey,  Ex  ixirte  Taylor, 
13  Q.  B.  D.  128.) 

Q.  What  are  the  different  species  of  acts  of  banla'uptcy  ? 

A.  These  are  divided  by  Mr.  Baldwin  in  his  book  on  Bank- 
ruptcy (p.  56)  into  tlu-ee  classes  ;  (a)  personal  acts  or  defaults  on 
the  part  of  the  debtor ;  (b)  dealings  with  his  property ;  (c)  acts 
which  show  the  insolvent  state  of  his  affairs. 

Q.  Mention  the  acts  of  bankruptcy  falling  under  the  head  of 
personal  acts  or  defaults  on  the  part  of  the  debtor. 

A.  With  intent  to  defeat  or  delay  his  creditors— (1)  depart- 
ing out  of  England ;  (2)  remaining  out  of  England ;  (3)  depart- 
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ing  from  his  dwelling-liouse  ;  (4)  otlierwiso  absenting  liimself ; 
(o)  beginning  to  keep  house. 

The  intent  to  defeat  or  delay  creditors  must  be  proved,  but 
maj  be  inferred  from  such  acts  as  will  necessarily  have  this 
effect.     (Baldw-in,  57 — 59  ;  Sect.  4.) 

Q.  Mention  the  acts  of  bankruptcy  whicli  fall  under  the  head 
of  dealings  by  the  debtor  with  his  ])roperty. 

A.  (1)  Conveyance  or  assignment  in  England  or  elsewhere  of 
liis  property  to  a  trustee  for  the  benefit  of  his  creditors  gene- 
rally ;  (2)  fraudulent  conveyance  or  transfer  of  his  property,  or 
any  part  thereof,  in  England  or  elsewhere ;  (3)  conveyance  or 
transfer  in  England  or  elsewhere  of  a  debtor's  property,  or  any 
pai-t  thereof,  or  the  creation  of  any  charge  thereon  wliich  would, 
under  this  or  any  other  act,  be  \'iewed  as  a  fi'audulent  preference 
if  the  debtor  were  adjudged  banla-upt.     (Baldwin,  59  ;  Sect.  4.) 

Q.  Who  can  present  a  petition  based  upon  a  conveyance  of  a 
debtor's  property  to  trustees  for  his  creditors  generally  ? 

A.  A  creditor  cannot  do  so  who  is  party  or  privy  to  such  con- 
veyance, unless  the  deed  be  fraudulent  as  against  liini;  but, 
otherwise,  if  the  other  rerpiisites  of  a  petitioning  creditor's  debt 
are  satisfied,  any  creditor  may  petition.     (Baldwin,  60.) 

Q.  AVlien  is  a  conveyance  of  a  debtor's  property  considered  to 
be  fraudulent  under  the  13  Eliz.  c.  5  ? 

yl.  Wlien  the  object  is  to  delay,  defeat,  or  defraud  creditors 
generally. 

But  this  statute  does  not  prevent  a  debtor  preferring  one  cre- 
ditor or  set  of  creditors  to  the  other  creditors,  and  tlie  convey- 
ance of  the  whole  of  a  man's  property  in  satisfaction  of  a  past 
debt  will  be  valid  under  this  statute. 

Q.  When  will  a  conveyance  of  a  debtor's  property  be  fraudu- 
lent witliin  tlie  meaning  of  tlie  banki'uptcy  law  ? 

A.  Tlie  object  of  the  bankruptcy  law  being  to  secure  equality 
amongst  the  creditors,  a  conveyance  of  the  wliolc  of  a  person's 
property  in  consideration  of  a  past  debt  will,  as  a  rule,  be  frau- 
dulent, and  an  act  <jf  bankruptcy.  Vmi  if  there  is  (1)  a  sub- 
stantial jiresent  advance  of  money  or  goods;  or  (2)  a  binding 
agreement  to  make  future  advances ;  or  (3)  if  there  is  a  sub- 
stantial exception  from  tin-  delator's  i»roperty  showing  that  he 
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loud  fide  intends  to  cany  on  his  business ;  in  all  these  throe 
cases,  a  conveyance  of  tlie  whole  of  a  debtor's  property  for  a 
past  debt  will  not  amount  to  an  act  of  bankruptcy. 

Q.  When  a  bill  of  sale  of  the  whole  of  a  debtor's  property  is 
executed  for  an  existing  debt  and  a  fresh  advance,  what  is  the 
true  test  whether  the  execution  of  the  deed  is  an  act  of  bank- 
ruptcy ? 

A.  The  true  test  is,  was  the  fresh  advance  bond  fide  intended 
to  enable  the  debtor  to  carry  on  his  business  in  the  ordinary 
way.     If  it  was,  the  bill  of  sale  is  not  an  act  of  bankruptcy. 

Q.  AVliat  is  a  fraudulent  preference  ? 

A.  Ey  sect,  48,  every  conveyance  or  transfer  of  property, 
every  payment  made,  or  obligation  incm-red,  and  every  judicial 
proceeding  taken  or  suffered  by  any  person  unable  to  pay  his 
debts  as  they  become  due  from  his  own  money,  in  favour  of  any 
creditor  or  any  person  iu  trust  for  any  creditor,  with  a  view  of 
giving  such  creditor  a  preference  over  the  other  creditors,  is, 
if  the  debtor  is  adjudged  bankrupt  on  a  petition  presented 
within  three  months  after  such  act,  to  be  deemed  fraudulent  and 
void  as  against  the  trustee. 

Q.  State  the  necessary  marks  of  a  fraudulent  preference. 

A.  (1)  It  must  be  made  with  a  dominant  view  of  giving  a  par- 
ticular creditor  a  preference  over  the  others ;  (2)  the  debtor 
must  be  unable  to  jpay  his  debts  from  his  own  money  as  they 
become  due ;  (3)  he  must  be  adjudged  bankrupt  on  a  petition 
presented  within  three  months  from  the  preference. 

If  the  payment  is  in  the  ordinary  course  of  business,  or  is  a 
payment  under  pressm-e,  it  will  not  be  a  fraudulent  preference, 
nor  is  it  so  when  a  fraudulent  trustee  voluntarily  replaces  trust 
funds  which  he  has  misapplied.  (Baldwin,  72 — 75  ;  Ex  parte 
Stuhbins,  Ee  WiUdmou,  L.  R.  11  Ch.  D.  bS.) 

Q.  What  are  the  acts  of  bankruptcy  which  are  such  as  indicat- 
ing the  insolvent  state  of  a  debtor's  affairs  ? 

A.  (1)  The  filing  by  the  debtor  of  a  declaration  of  his  inabihty 
to  pay  his  debts,  or  presentation  by  the  debtor  of  a  banki'uptcy 
petition  against  himself;  (2)  that  execution  against  him  has 
been  levied  by  seizure  and  sale  of  his  goods  under  process  in  an 
action  in  any  court  or  in  any  ci\dl  proceedings  in  the  High 

N.  H 
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Court ;  (3)  that  a  creditor  has  obtained  final  judgment  against 
him  for  any  amount,  and,  execution  tliereon  not  ha^ang  been 
stayed,  lias  served  on  him  in  England,  or  by  leave  of  the  coui^t 
elsewhere,  a  bankruptcy  notice  requu-ing  him  to  pay  the  judg- 
ment debt,  or  to  secure  or  compoxind  for  it  to  tlie  satisfaction  of 
the  creditor  or  the  coui't ;  and  if  he  docs  not  ■s\'ithin  seven  days 
after  service  of  the  notice,  in  case  the  service  is  effected  in 
England,  and  in  case  the  service  is  effected  elsewhere,  then 
within  the  time  limited,  either  comply  vdih  the  notice  or  satisfy 
the  court  that  he  has  a  counter-claim  or  cross  demand  which 
equals  or  exceeds  the  amount  of  the  judgment  debt,  and  which 
he  could  not  set  up  in  the  action  on  which  the  judgment  was 
obtained ;  (4)  gi\'ing  notice  to  any  of  his  creditors  that  he  has 
suspended,  or  that  he  is  about  to  suspend,  payment  of  his  debts. 
(Sect.  4 ;  Baldwin,  75,  76.) 

Q.  State  the  requisites  of  a  declaration  of  insolvenc}^  so  tliat 
it  may  constitute  an  act  of  bankruptcy. 

A.  It  must  be  in  the  form  in  the  Appendix  to  the  Rides,  and 
must  be  witnessed  by  a  solicitor  or  justice  of  the  peace,  or  an 
official  receiver  or  registrar  of  the  court.     (R.  135.) 

Q.  ^Hien  does  execution  amount  to  an  act  of  bankruptcy  ? 

A.  ^yiienever  any  of  the  debtor's  goods  have  been  seized  in 
execution  and  sold  for  a  judgment  for  any  amoimt. 

Formerly  it  was  not  an  act  of  bankruptcy  unless  the  sum  for 
which  the  execution  was  issued  amounted  to  50/.     (Sect.  4.) 

Q.  What  is  the  duty  of  the  sheriff  as  to  the  proceeds  of  an 
execution  for  a  sum  exceeding  20/.  ? 

A.  Wliere  the  goods  of  a  debtor  are  sold  under  an  execution 
on  a  judgment  for  a  sum  exceeding  20/.,  tlie  sherifiP,  after 
deducting  the  costs  of  the  execution,  is  to  retain  the  balance  for 
fom-toen  days,  and  if  within  tliat  time  notice  is  given  to  him  of 
a  bankruptcy  petition  against  or  by  the  debtor,  and  the  debtor 
is  adjudged  bankrupt,  the  sheriff  is  to  pay  the  balance  to  the 
trustee  in  bankruptcy',  who  is  entitled  to  retain  the  same  against 
the  execution  creditor.     (Sect.  40,  par.  2.) 

Q.  Wliat  did  the  Bankruptcy  Act  provide  as  to  the  sale  of 
goods  under  an  execution  ? 

A.  That  where  the  sheriff  sells  the  ffoods  under  an  execution 
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for  a  sum  exceeding  201,  the  sale  is  to  be  by  i^iiblic  auction, 
imless  the  coiu"t  otherwise  orders,  and  not  by  bill  of  sale  or 
private  contract,  and  is  to  be  publicly  advertised  by  the  sheriff 
dming  three  days  next  j^receding  the  day  of  sale.  (Sect.  145.) 
13 ut  leave  may  be  granted  ex  parte  to  sell  by  private  contract, 
and  the  application  may  be  made  at  chambers  either  to  a  judge 
or  master.  (Baldwin,  80  ;  Hunt  v.  Fensham,  L.  E.  12  Qt.  B.  D. 
162  ;  32  W.  R.  316  ;  Hunt  v.  CUfonl,  W.  N.  1884,  p.  86.) 

Q.  State  what  will,  and  what  will  not,  amount  to  a  final 
judgment,  so  that  a  creditor  may  serve  a  bankruptcy  notice  upon 
which  to  ground  a  petition  in  bankruptcy. 

A.  It  must  be  a  final  judgment  in  an  action.  {Ex.  parte 
Moor,  Be  Faithfutl,  L.  E.  14  Q.  B.  D.  627 ;  54  L.  J.  Cl.  B. 
190  ;  33  W.  E.  438  ;  52  L.  T.  376  ;  2  Morrell,  52.)  A  gar- 
nishee order  is  not  a  final  judgment,  nor  a  balance  order  for 
payment  of  calls  in  the  winding-up  of  a  company,  nor  an 
order  made  by  consent  for  payment  of  taxed  costs.  Nor  can 
the  assignee  of  a  judgment  debt  issue  a  notice.  Nor  can  the 
executor  of  a  creditor  who  has  obtained  judgment  against  the 
debtor,  unless  and  imtil  he  has  obtained  an  order  making  him  a 
party  to  the  action  in  which  judgment  has  been  obtained.  [Ex 
parte  Chinnery,  Re  CUnneru,  L.  E.  12  Q.  B.  D.  342 ;  53  L.  J. 
Ch.  662  ;  50  L.  T.  342  ;  1  Morrell,  31 ;  Ex  parte  Grwmadc,  Re 
Tenncnt,  L.  E.  17  U.  B.  D.  357  ;  55  L.  J.  Q.  B.  495 ;  3 
Morrell,  166;  Ex  parte  Wliinneij,  Re  Sanders,  Ij.  E.  13  Q.  B.  D. 
476 ;  1  Morrell,  185 ;  Ex  parte  SeJimitz,  Re  Cohen,  L.  E.  12 
Q.  B.  D.  509 ;  53  L.  J.  Ch.  1168 ;  32  W.  E.  812 ;  50 
L.  T.  747 ;  1  Morrell,  ^^ ;  Ex  parte  Woodall,  L.  E.  13  Q.  B. 
I).  479;  53  L.  J.  Ch.  966;  50  L.  T.  747;  32  W.  E.  774;  1 
Morrell,  201.) 

Q.  How  is  a  bankruptcy  notice  to  be  served  ? 

A.  A  sealed  copy  must  be  served  upon  the  debtor  personally 
by  an  officer  or  bailiff  of  the  court,  or  by  the  creditor,  his  soli- 
citor, or  some  person  in  their  employ,  within  one  month  from 
the  issue  thereof,  unless  an  extension  of  time  has  been  granted. 
(Eules  141,  153—156.) 

Q.  What  must  a  debtor,  served  with  bankruptcy  notice,  do  if 
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he  wishes  to  set  up  a  count er-claiin  or  ci'oss-deniand  wliich  equals 
or  exceeds  the  amount  of  the  judgment  deht,  and  which  he 
could  not  have  set  up  in  the  action  in  wliich  judgment  was 
obtained  ? 

A.  He  must,  within  the  time  specified  in  a  notice  to  that 
effect,  indorsed  on  the  bankruptcy  notice  with  which  he  has  been 
served,  file  an  affidavit  as  to  such  counter-claim,  &c.,  with  the 
registi-ar.  This  will  operate  as  an  appHcation  to  set  aside  the 
bankruptcy  notice,  and  thereupon  the  registrar  must  fix  a  day 
for  hearing  the  application,  and  give  not  less  than  three  days' 
notice  thereof  to  tlie  debtor  and  the  creditor,  and  their  respective 
solicitors,  if  known. 

A  receiving  order  is  not  to  be  made  until  after  the  hearing  of 
tliis  apphcation,  or  wlicn  the  notice  has  "been  set  aside,  or 
during  a  stay  of  the  proceedings  thereon,  (llules  138,  139, 
180.) 

Q.  What  will  amount  to  notice  by  a  debtor  that  he  has 
suspended,  or  is  about  to  suspend,  payment  ?  Mention  any 
decisions  on  the  subject. 

A.  Verbal  notice  to  one  creditor  is  sufficient,  but  not  a  mere 
casual  conversation.  Notice  must  be  given  fonually  and  deli- 
berately, and  with  the  intention  to  give  notice.  Calling  the 
debtor's  creditors  together  and  presenting  to  them  a  statement 
showing  insolvency  is  not  necessarily  a  sufficient  notice  that  he 
is  about  to  suspend  payment,  but  it  is  otherwise  if  there  is  a 
definite  intimation  of  such  an  intention  to  the  creditors. 
{Ex  parte  Nicholls,  W.  N.  1884,  p.  154  ;  Baldwin,  85.) 

Q.  Give  an  account  of  the  proceedings  at  the  hearing  of  a 
bankruptcy  petition. 

A.  A  creditor's  petltifjn  is  not  to  be  lieard  till  after  eiglit  days 
from  the  .service  thereof ;  but  if  the  act  of  banla-uptcy  alleged 
is  that  the  debtor  has  filed  a  declaration  of  inability  to  pay  his 
debts,  or  when  tlie  debtor  has  absconded,  or  in  any  other  case 
for  good  cause  shown,  tlio  court  may  hear  the  petition  at  an 
earlier  date.     (R.  157.) 

If  the  debtor  does  not  ajipear,  the  com't  may  make  a  receiving 
order  on  sucli  proof  of  tlie  statements  in  tlio  }»etition  as  it  sliall 
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tliink  fit.  {11.  161.)  If  he  does  appear,  the  court  is  to  require 
proof  of  the  debt  of  the  petitioning  creditor,  of  the  service  of  the 
l^etition,  and  of  the  act  of  bankruptcy,  and,  if  satisfied  with  tlio 
proof,  may  make  a  recei\'ing  order. 

The  personal  attendance  of  the  petitioning  creditor  and 
witnesses  to  prove  the  debt,  act  of  bankruptcy,  &c.,  may  be 
dispensed  with  if  the  coiu't  thinks  fit.     (R.  1G4.) 

Q.  What  is  the  effect  of  the  presentation  of  a  debtor's 
petition  ? 

A.  It  is  deemed  an  act  of  bankruptcy  without  the  previous 
filing  by  him  of  any  declaration  of  inability  to  pay  his  debts, 
and  the  coiu-t  thereupon  is  to  make  a  receiving  order.  (See 
G.  E.  157.) 

Q.  What  must  a  debtor  do  who  intends  to  dispute  any  of  the 
statements  in  the  petition  ? 

A.  He  must  file  a  notice  with  the  registrar  specifying  those 
statements,  and  transmit  by  post  to  the  petitioning  creditor,  and 
his  solicitor,  if  known,  a  copy  of  the  notice  three  days  before  the 
date  on  which  the  petition  is  to  be  heard  (E.  161)  ;  the  disputed 
matters  must  then  be  proved  at  the  hearing  by  the  creditor. 

Q.  What  course  may  the  com't  adopt  where  the  debtor 
appears,  and  denies  his  indebtedness  ? 

A.  The  coiu-t  may,  on  such  seciu-ity,  if  any,  being  given  as  it 
may  require,  for  payment  to  the  petitioner  of  any  debt  established 
against  him,  and  costs,  instead  of  dismissing  the  petition,  stay  all 
proceedings  for  such  time  as  may  be  required  for  trial  of  the 
question  relating  to  the  debt.     (Sect.  7,  par.  5.) 

When  the  act  of  bankruptcy  relied  on  is  in  non-comj^liance 
with  a  notice  to  pay  a  judgment  debt,  the  court  may  stay  or 
dismiss  the  petition,  if  it  thinks  fit,  on  the  ground  that  an 
appeal  is  pending  from  the  judgment.  (Sect.  7,  par.  4.) 
Where  the  appeal  is  bond  fide,  and  a  special  question  is  involved, 
it  has  been  laid  down  that  the  hearing  of  the  petition  should  be 
adjourned.  {Ex  parte  Ilai/icorth,  lie  Rhodes,  L.  E.  14  Q.  B.  D. 
49 ;  54  L.  J.  Q.  B.  198 ;  52  L.  T.  201 ;  1  Morrell,  269 ;  Ex 
parte  Yeatman,  Re  Yeatman,  L.  E.  16  Ch.  D.  283 ;  29  W.  E. 
457 ;  44  L.  T.  260 ;  Ex  parte  Phippen,  Re  Phippcn,  W.  N. 
1883,  p.  71.) 
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Q.  What  power  may  the  com-t  exercise  for  the  protection  of 
tlie  debtor's  estate  previously  to  the  making  of  the  receiving 
order  ? 

A.  It  may  appoint  an  official  receiver  to  he  interim  receiver 
of  the  property  of  the  debtor,  and  du-ect  him  to  take  possession 
thereof.  As  interim  receiver,  or  manager,  the  official  receiver 
has  the  same  powers  as  if  he  were  a  receiver  and  manager 
appomted  by  the  High  Comi,  bnt  ho  must,  as  far  as  practicable, 
consult  the  wishes  of  the  creditors  \\\i\\  respect  to  managing  the 
debtor's  property,  and  may  for  that  pm-pose  summon  meetings 
of  the  alleged  creditors;  but  must  not,  unless  the  Board  of 
Trade  otherwise  order,  incur  any  expense  beyond  such  as  is 
requisite  for  the  j)rotection  of  the  debtor's  property,  or  the 
disposal  of  perishable  goods.     (Sect.  70  ;  see  also  p.  104.) 

Q.  15y  whom  are  official  receivers  appointed  and  removed  ? 

A.  By  the  Board  of  Trade  under  whose  general  authority 
and  dii-ection  they  are  to  act,  though  they  are  officers  of  the 
court  to  which  they  ai'e  respectively  attached.  (Sect.  GG ; 
E.  322.) 

Q.  State  some  of  the  rights  and  duties  of  the  official  receiver 
generally. 

A.  (1)  He  may  administer  oaths  for  the  purpose  of  affidavits 
verifpng  proofs,  petitions,  and  other  proceedings  under  the 
Bankruptcy  Act ;  (2)  all  expressions  referring  to  the  trustee 
under  a  bankmptcy  shall,  unless  otherwise  appearing,  include 
the  official  receiver  when  acting  as  trustee  ;  (3)  the  trustee  is  to 
sujjply  the  official  receiver  with  such  information,  and  give  him 
such  access  to  and  facilities  for  inspecting  the  banki-upt's  books 
and  documents,  and  generally  s\uh  aiil  as  may  be  requisite  for 
enabling  him  to  perform  his  duties  under  the  act.      (Sect.  G?^.) 

Q.  Stiite  tlio  special  duties  of  the  official  receiver  in  relation 
to  the  debtor. 

A.  (1)  To  investigate  his  conduct,  and  to  report  to  the  coui't 
whether  the  debtor  has  connnitted  any  act  constituting  a  mis- 
demeanour under  the  Debtors  Act,  18G9,  or  the  Banla-uptcy 
Act,  or  any  act  whicli  will  justify  the  court  in  refusing,  suspend- 
ing, or  qualifying  an  order  for  his  discharge  ;  (2)  to  make  such 
other  reports  as  to  the  conduct  of  the  debtor  as  the  Board  of 
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Trado  may  direct ;  (3)  to  take  such  part  as  may  be  directed  by 
the  Board  of  Trade  in  the  public  examination  of  the  debtor ; 
(4)  to  take  such  part,  and  give  such  assistance,  in  relation  to  the 
prosecution  of  any  fraudulent  debtor,  as  the  Board  of  Trade 
may  direct.     (Sect.  69.) 

Q.  State  the  special  duties  of  the  official  receiver  as  regards 
the  estate  of  the  debtor. 

A.  (1)  Before  the  appointment  of  a  trustee  to  act  as  interim 
receiver,  and  where  a  special  manager  is  not  appointed,  as 
manager ;  (2)  to  authorize  the  special  manager  to  raise  money 
or  make  advances  for  the  purpose  of  the  estate,  where  in  the 
interest  of  creditors  it  is  necessary ;  (3)  to  summon  and  preside 
at  the  first  meeting  of  creditors  ;  (4)  to  issue  forms  of  proxy  for 
use  at  the  meeting  of  the  creditors ;  (5)  to  report  to  the  creditors 
as  to  any  proposal  which  the  debtor  may  have  made  with  respect 
to  the  mode  of  hquidating  his  affairs;  (6)  to  advertize  the 
receiving  order,  the  dates  of  the  first  meeting,  and  the  public 
examination,  and  other  matters;  (7)  to  act  as  trustee  dming 
any  vacancy  in  the  office  of  trustee.     (Sect.  70.) 

Q.  How  is  an  official  receiver  in  cases  of  doubt  or  difficulty  to 
apply  to  the  court  ? 

A.  Such  application  may  be  made  personally  and  without 
notice  or  other  f  ormahty ;  but  the  cornet  may  in  any  case  order 
that  the  application  be  renewed  in  a  formal  manner,  and  that 
such  notice  thereof  be  given  to  any  person  likely  to  be  affected 
thereby  as  the  court  may  direct.     (R.  332.) 

Q.  What  provision  is  there  in  the  Bankruptcy  Act  as  to  the 
appointment  of  a  special  manager  ? 

A.  An  official  receiver  may,  on  the  appheation  of  any  creditor 
or  creditors,  and  if  satisfied  that  the  natm^e  of  the  debtor's  estate 
or  business,  or  the  interests  of  the  creditors  require  it,  appoint  a 
special  manager  to  act  until  a  trustee  is  appointed,  and  with  such 
powers  as  may  be  entrusted  him  by  the  official  receiver.  This 
special  manager  is  to  give  secmnties,  and  account  in  such  manner 
as  the  Board  of  Trade  may  direct,  and  is  to  receive  such  re- 
muneration as  the  creditors  may  by  resolution  at  an  ordinary 
meeting  determine,  or  in  default  of  any  such  resolution,  as  may 
be  prescribed.     (Sect.  12.) 
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(^.  AMifit  nro  ilio  i^owors  of  tlie  official  receiver  acting  as 
trustee  Y 

A.  He  lias  fiill  power  after  adjudication  to  exercise  all  the 
powers  given  by  sect.  56  (see  p.  145)  to  the  trustee,  and  there- 
fore he  may  sell  the  property  of  the  bankrupt  though  not  of  a 
perishable  nature.  {Turquand  v.  Board  of  Trade,  L.  R.  11  App. 
Ca.  286 ;  55  L.  J.  Q.  B.  417 ;  35  L.  T.  30.) 

Q.  What  is  the  effect  of  a  receiving  order  ? 

A.  It  constitutes  an  official  receiver  to  be  receiver  of  tlie  pro- 
perty of  the  debtor,  and  thereafter,  except  luider  the  Bankruptcy 
Act,  no  creditor  whose  debt  is  proveable  in  bankruptcy  has  any 
remedy  against  the  property  or  person  of  the  debtor  in  respect  of 
the  debt,  or  is  to  commence  any  legal  proceedings  luiless  by 
leave  of  tlie  court.  A  secured  creditor  is  not  affected  by  this 
provision  in  his  powers  of  realizing  or  dealing  with  his  security. 
(Sect.  9.) 

A  receiving  order  made  against  a  firm  is  to  operate  as  if  it 
were  a  receiving  order  made  against  each  of  the  persons  who,  at 
the  date  of  the  order,  was  a  partner  in  the  fu-m.     (H.  262.) 

Q.  What  are  the  powers  of  the  court  for  the  protection  of  the 
estate  of  a  debtor,  against  whom  a  bankruptcy  petition  has  been 
presented,  and  before  the  petition  is  heard  y 

A.  (1)  At  any  time  after  the  presentation  (if  the  petition  tlio 
court  may  appoint  the  official  receiver  to  be  interim  receiver  of 
the  property  of  the  debtor,  and  order  him  to  take  immediate 
possession  ;  (2)  tlie  com-t  may,  at  any  time  after  tlie  presentation 
of  the  petition,  stay  any  action,  execution,  or  other  legal  process 
against  the  property  or  the  person  of  the  debtor  ;  and  (3)  a)uj 
court  in  uhich  j^rocecdinys  arc  j^cnding  may,  on  proof  that  a  bank- 
ruptcy petition  has  been  presented  by  or  against  the  debtor, 
either  stay  the  proceedings  or  allow  them  to  continiK'  on  such 
terms  as  it  may  think  fit.     (Sect.  10.) 

Q.  How  may  an  order  staying  an  action  or  proceeding  be 
served  ? 

A.  By  sending  a  copy  of  such  order  under  the  seal  of  the 
com-t  by  prepaid  post  letter  to  the  address  for  service  of  the 
plaintiff  or  other  party  prosecuting  such  proceeding.  (Sect. 
11.) 
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Q.  What  is  tlie  effect  of  a  receiving'  order  upon  the  rights  of 
creditors  to  take  proceedings  against  a  debtor  ? 

A.  By  a  receiving  order  an  official  receiver  is  thereby  consti- 
tuted receiver  of  the  property  of  the  debtor,  and  thereafter  no 
creditor,  in  respect  of  debts  provable  in  banlo-uptcy,  has  any 
remedy  against  the  property  or  the  person  of  the  debtor  in 
respect  of  the  debt,  or  may  commence  any  action  or  other  legal 
proceeding  unless  by  leave  of  the  court.  (Sect.  9.)  Fiu-ther, 
where  a  receiving  order  has  been  made  in  the  High  Court,  the 
judge  by  whom  such  order  was  made  has  power,  if  he  sees  fit,  to 
order  a  transfer  to  such  judge  of  any  action  pending  in  any 
other  division  brought  or  continued  by  or  against  the  debtor. 
(Sect.  102,  par.  4.) 

Q.  What  course  may  the  court  adopt  in  case  it  appears  that 
the  creditors  of  a  debtor,  against  whom  a  receiving  order  has 
been  made,  are  chiefly  resident  in  Scotland  or  in  Ireland  ? 

A.  If  it  appears  to  the  court  that  a  majority  of  the  creditors 
in  number  and  value  are  resident  in  Scotland  or  Ireland,  and 
that  fi'om  the  situation  of  the  property  of  the  debtor  or  other 
causes  his  estate  ought  to  be  distributed  under  the  bankrupt  or 
insolvent  laws  of  Scotland  or  Ireland,  the  court,  on  such  inquiry 
as  to  it  shall  seem  fit,  may  rescind  the  receiving  order  and  stay 
all  proceedings  upon  such  terms  as  it  may  think  fit.     (Sect.  14.) 

Q.  What  is  the  public  examination  of  a  debtor,  and  when 
must  it  be  held  ? 

A.  Where  the  coui't  has  made  a  receiving  order  it  is  to 
appoint  a  day  for  the  public  examination  of  the  debtor,  who 
must  attend  and  be  examined  as  to  his  conduct,  dealings, 
and  property.  If  the  debtor  fails  to  attend  a  warrant  may  be 
issued  for  his  arrest ;  the  examination  is  to  be  held  as  soon  as 
conveniently  may  be  after  the  expiration  of  the  time  for  the 
submission  of  the  debtor's  statement  of  affairs.  (Sect.  17 ; 
E.  185.) 

Q.  Who  may  question  the  debtor  at  such  examination  ? 

A.  Any  creditor  who  has  tendered  a  proof,  or  his  representa- 
tive appointed  in  writing.  The  solicitor  for  a  creditor  must 
even  produce  his  authority  in  writing,  if  so  required  by  the 
court.     {Beg.  v.  Ecgisfrar  of  Greenwich  Counfi/  Court.  L.  R.  15 


106  BANKRUPTCY. 

Q.  B.  D.  rA ;  54  L.  J.  ( >.  15.  3U2 ;  u^  W.  Tv.  G71 ;  o3  L.  T. 
902;    2   MoiTell,    175,    overruling    Be  Lamlrock,    1    Mon-ell, 

21.) 

The  official  receiver  is  also  to  take  jmrt  in  tlie  examination, 
and  the  com-t  may  put  questions  to  the  debtor,  and  a  trustee,  if 
one  is  appointed  before  the  conclusion  of  the  examination,  may 
also  take  part  therein. 

The  examination  is  upon  oath. 

Notes  as  the  coiu't  thinks  proper  are  taken  down  in  writing, 
read  over  to  and  signed  by  the  debtor,  and  may  be  used  there- 
after in  evidence  against  him. 

When  the  com-t  is  of  opinion  that  the  affairs  of  the  debtor  have 
been  sufficiently  investigated,  it  shall  by  order  declare  tliat  his 
examination  is  concluded,  but  such  order  shall  not  be  made 
until  after  the  day  appointed  for  the  first  meeting  of  creditors. 
(Sect.  17.) 

Q.  When  is  the  first  meeting  of  creditors  to  be  held  ? 

A.  It  is  to  be  summoned  for  a  day  not  later  than  fourteen 
days  after  the  date  of  the  receiving  order,  unless  the  com't  otlier- 
wise  orders.  The  day  is  fixed  by  the  official  receiver,  who  also 
gives  notice  of  it  to  the  Board  of  Trade,  who  are  to  gazette  the 
same,  and  seven  days'  notice  of  the  time  and  place  is  to  be  given 
in  the  London  Gazette  and  a  local  paper. 

The  official  receiver  is  also  to  give  three  days'  notice  to  the 
debtor  of  the  time  and  place  appointed,     (li.  1,  2,  Sched.  1.) 

Q.  What  is  the  duty  of  the  official  receiver  in  relation  to  the 
first  meeting  of  creditors  ^ 

A.  As  soon  as  practicable  he  is  to  send  to  each  creditor  a  notice 
of  the  time  and  place  of  the  fii'st  meeting,  with  a  summary  of 
the  statement  of  affairs,  including  the  causes  of  failm-t?  and  any 
observations  thereon  which  the  official  receiver  may  think  fit  to 
make;  but  tlie  proceedings  at  the  fii'st  meeting  are  not  to  l)e 
invalidated  by  reason  of  sucli  summary  or  notice  not  having 
Ijeen  sent  or  received  before  the  meeting.     (Rule  3,  Sched.  1.) 

Q.  Wliat  is  the  duty  of  the  debtor  as  to  preparing  his  state- 
ment of  affairs  ? 

A.  Every  debtor  is  to  be  fmniished  Ity  tlie  official  receiver 
with  instructions  for  the  preparation  of  his  statement  of  afi"airs. 


THE  PETITION,  RECEIVING  ORDEll,  ETC.  107 

and  it  is  liis  duty  to  attend  upon  tlie  official  receiver  at  such 
time  and  place  as  may  be  appointed.     (E.  217,  324.) 

The  official  receiver,  or  some  person  deputed  by  him,  is 
forthwith  to  hold  a  personal  interview  mth  the  debtor  for  the 
pm-pose  of  investigating  his  affairs  and  determining  whether  the 
estate  can  be  summarily  administered  as  a  small  bankruptcy. 
(R.  324.)  The  debtor  is  to  submit  to  the  official  receiver  a 
statement  made  out  in  duplicate,  one  copy  of  which  is  to  be 
verijfied  by  affidavit  showing  the  particulars  of  the  debtor's 
assets,  debts,  and  liabilities,  the  names,  residences,  and  occupa- 
tions of  his  creditors,  the  securities  held  by  them  respectively, 
and  the  dates  when  they  were  given,  and  such  other  informa- 
tion as  may  be  prescribed  or  as  the  official  receiver  may  requu-e. 
(Sect.  16,  r.  217.) 

Q.  Within  what  time  is  the  foregoing  statement  to  be  sub- 
mitted ? 

A.  If  the  receiving  order  is  made  on  the  petition  of  the 
debtor,  within  three  days  from  the  date  of  the  order,  but  if  on 
the  petition  of  a  creditor,  within  seven  days.  If  the  debtor  fails 
without  reasonable  excuse  to  comply  with  the  requirements  of 
this  section,  the  court  may,  on  the  application  of  the  official 
receiver  or  of  any  creditor,  adjudge  him  banlo-ujit.  (Sect. 
16.) 

Q.  Wlio  may  inspect  the  foregoing  statement  ? 

A.  Any  person  stating  himself  in  Vv'riting  to  be  a  creditor  of 
the  bankrupt,  may,  personally  or  by  agent,  inspect  this  state- 
ment at  all  reasonable  times  and  take  any  copy  thereof  or 
extract  therefrom ;  but  any  person  untruthfully  so  stating  himself 
to  be  a  creditor  shall  be  guilty  of  contempt  of  court,  and  sliall 
be  pmiishable  accordingly  on  the  applicotion  of  the  trustee  or  of 
the  official  receiver.     (Sect.  16.) 

Q.  When  may  a  debtor  be  adjudged  bankrupt  ? 

A.  A  receiving  order  being  made,  if  the  creditors  at  the  ffi'st 
meeting — 

(1)  By  ordinary  resolution  resolve  that  the  debtor  be  ad- 
judged bankrupt ;  or  (2)  pass  no  resolution ;  or  (3)  if 
the  creditors  do  not  meet ;  or  (4)  if  a  composition  or 
scheme  is  not  accepted  or  apjirovcd  A^-itliin   fourtci'u 
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days  after  the  coiu'hision  of  tlie  cxamiuation  of  tlie 
(loLtor  or  such  further  time  as  the  com-t  may  allow, 
the  court  must  adjudge  a  debtor  bankrupt,  and  thereupon  his 
property  vests  in  a  trustee,  who  will  be  the  official  receiver  until 
one  is  appointed  by  the  creditors.     (Sect.  20.) 

Fm-ther,  if  a  debtor  does  not  properly  submit  a  statement 
of  affairs  he  may  be  adjudj^ed  bankrupt.  (Sect.  16.)  Again, 
under  Eule  191,  if  a  rjuorum  of  creditors  do  not  attend  a 
first  meeting,  or  one  adjom-nment  thereof,  or  where  tlie  official 
receiver  satisfies  the  court  that  the  debtor  has  ab.sconded  or  does 
not  intend  to  propose  a  composition  or  scheme,  the  court  may 
adjudge  the  debtor  bankrupt. 

Q.  "\Miat  will  be  evidence  of  tlic  adjudication  in  bankruptcy  ? 

A.  Notice  of  the  order  of  adjudication  is  to  be  advertised  in 
the  Gazette  and  the  local  paper,  and  the  production  of  a  copy 
of  the  London  Gazette  containing  a  notice  of  the  order  of  the 
adjudication  is  conclusive  evidence  of  the  order  having  been  duly 
made  and  of  its  date.     (R.  193,  282  ;   Sect.  132.) 

Q.  May  an  order  of  adjudication  be  made  against  a  firm  in 
the  fimi  name  ? 

^.  No ;  it  must  be  made  against  tlie  partners  individually. 

(R.  264.) 

Q.  Who  is  the  trustee  of  the  debtor's  estate  ? 

A.  Until  a  trustee  is  appointed  the  official  receiver  is  the 
trustee  thereof,  and  immediately  on  a  debtor  being  adjudged 
bankrupt  the  property  of  the  bankrupt  vests  in  the  trustee. 
(Sect.  04.)  And  the  estate  is  handed  over  to  the  trustee  by  the 
oificial  receiver,  and  the  trustee  must  discharge  all  cliarges 
properly  incurred  by  the  official  receiver,  and  must  undertake  to 
pay  off  all  guarantees  properly  entered  into  by  the  latter : 
until  he  does  so,  the  official  receiver  has  a  lien  on  the  estate. 
(E.  318.) 

Q.  IIow  may  a  trustee  be  appointed  Y 

A.  Wlien  a  debtor  is  adjudged  bankniitt  or  tlie  creditors 
have  resolved  tlml  lie  be  adjudged  bankrupt,  IIkv  may  by 
ordinary  resolution  appoint  sonu;  fit  jterson,  whether  a  creditor 
or  not,  to  be  trustee ;  or,  they  may  leave  his  appointment  to  the 
conmiittee  of  inspection.     (Sect.  21,  par.  1.) 
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Q.  What  security  is  to  be  giveu  by  sucli  trustee  ? 

A.  He  is  to  give  security  in  manner  prescribed  to  the  satis- 
faction of  the  Board  of  Trade,  and  the  board,  if  satisfied  with 
the  security,  is  to  certify  that  the  appointment  has  been  duly 
made,  unless  they  object  to  it  on  the  ground  that  it  has  not 
been  made  in  good  faith  by  a  majority  in  value  of  the  creditors 
voting,  or  that  the  person  appointed  is  not  fit  to  act  as  trustee, 
or  that  his  connection  with  or  relation  to  the  bankrupt  or  his 
estate,  or  any  particular  creditor,  makes  it  difficult  for  him  to 
act  with  impartiality  (sect.  21,  par.  2)  ;  but  in  such  a  case,  if 
requested  by  a  majority  in  value  of  the  creditors,  the  board 
shall  notify  the  objection  to  the  High  Court  who  may  decide  on 
its  validity.     (Sect.  21,  par.  3.) 

Q.  "Wliat  is  the  consequence  if  a  trustee  is  not  appointed  by 
the  creditors  ? 

^.  If  a  trustee  is  not  appointed  by  the  creditors  within  four 
weeks  from  the  date  of  the  adjudication,  or  in  the  event  of 
negotiations  for  a  composition  or  scheme  being  pending  at  the 
expiration  of  those  four  weeks,  then  within  seven  days  from  the 
close  of  those  negotiations  by  the  refusal  of  the  creditors  to 
accept  or  the  court  to  approve  the  comj^osition  or  scheme,  the 
official  receiver  is  to  report  the  matter  to  the  Board  of  Trade, 
who  are  thereupon  to  appoint  some  fit  person  to  be  a  trustee  of 
the  bankrupt's  property,  and  to  certify  the  ajipoiutment. 

But  the  creditors,  or  the  committee  of  inspection,  if  so  autho- 
rized by  resolution  of  the  creditors,  may  at  any  subsequent 
time,  if  they  think  fit,  appoint  a  trustee ;  and,  on  the  appoint- 
ment being  made  and  certified,  the  person  ajipointed  is  to 
become  trustee  in  the  place  of  the  person  aj)pointed  by  the 
Board  of  Trade.     (Sect.  21,  pars.  G  and  7.) 

Q.  May  more  than  one  person  be  appointed  to  the  office  of 
trustee  ? 

A.  Yes.  The  creditors  may,  if  they  think  fit,  appoint  more 
persons  than  one  to  the  office  of  trustee,  and  if  they  do  this, 
they  are  to  declare  whether  any  act  required  or  authorized  to  be 
done  by  the  trustee  is  to  be  done  by  any  one  or  more  of  such 
persons.     (Sect.  84,  par.  1.) 
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Q.  How  is  tlic  remuneration  of  the  trustee  to  be  fixed  ? 

A.  By  an  ordinary  resolution  of  the  creditors,  or,  if  the 
creditors  so  resolve,  by  the  committee  of  inspection,  and  it  is  to 
be  in  tlie  natm*e  of  a  commission  or  percentage,  of  wliich  one 
part  is  to  be  payable  on  the  amount  realized,  and  tlie  other  part 
on  the  amount  distributed  in  di\idend.     (Sect.  72,  par.  1.) 

Q.  How  can  such  resolution  be  objected  to  ? 

A.  If  one-fom-th  in  nimiber  or  value  of  the  creditors  dissent 
from  the  resolution,  or  if  tlie  bankrupt  satisfies  the  Board  of 
Trade  that  the  remuneration  is  unnecessarily  large,  the  Board 
of  Trade  is  to  fix  the  amount  of  remuneration.  (Sect.  72, 
par.  2.) 

Q.  May  a  trustee  accept  from  a  bankinipt  or  his  solicitor, 
or  any  person  employed  in  the  baula-uptey,  any  additional 
remimeration  ;  or  may  he  make  any  arrangement  for  gi\ing  up 
any  part  of  his  remimeration,  either  as  receiver,  manager,  or 
trustee  to  the  banlcrupt,  or  any  solicitor  or  other  person  em- 
ployed about  the  bankruptcy  ? 

A.  It  is  expressly  provided  by  sect.  75,  par.  5,  of  the  Bank- 
ruptcy Act,  1883,  that  he  may  not  do  any  of  these  things. 

Q.  AVhen  and  how  may  a  committee  of  inspection  be 
appointed  ? 

A.  The  creditors  qualified  to  vote  may,  at  tlieir  first  or  any 
subsequent  meeting,  by  resolution  appoint  from  among  the 
creditors  qualified  to  vote,  or  the  holders  of  general  proxies  or 
general  powers  of  attorney,  a  committee  of  inspection  for  the 
purpose  of  superintending  the  administration  of  the  bankrupt's 
property  by  the  trustee.  This  committee  is  to  consist  of  not 
more  than  five,  or  less  than  three,  persons.     (Sect.  22,  par.  1.) 

Q.  State  some  general  rules  relating  to  tlie  committee  of 
inspection. 

yi.  It  is  to  meet  at  such  times  as  it  shall  appoint,  and,  failing 
appointment,  at  least  once  a  month,  and  tlio  tnistee  or  any 
member  thereof  may  call  a  meeting  wlien  lie  thiidvs  necessary. 

A  member  thereof  may  be  removed  by  an  ordinary  resolution 
at  any  meeting  of  creditors,  of  which  seven  days'  notice  has  been 
given,  stating  the  object  of  the  meeting.     (Sect.  22.) 
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Q.  If  there  is  no  committee  of  inspection,  what  is  substitntod 
in  its  stead  ? 

A.  In  such  a  case  any  act  or  thing,  or  anj^  direction  or  per- 
mission authorized  or  required  to  he  done  or  given  hy  the  com- 
mittee, may  be  done  or  given  by  the  Board  of  Trade  on  the 
ajophcation  of  the  trustee.     (Sect.  22,  par.  9.) 

Q.  May  the  court  ever  annul  a  bankruptcy  ? 

A.  Where  in  the  opinion  of  the  court  a  debtor  ought  not  to 
have  been  adjudged  bankrupt,  or  where  it  is  proved  to  tlio  satis- 
faction of  the  coui't  that  the  debts  of  the  bankrupt  are  paid  in 
full,  the  court  may,  on  the  application  of  any  person  interested, 
by  order  annul  the  adjudication.     (Sect.  35,  par.  1.) 

Q.  What  will  amount  to  the  payment  of  a  debt  in  full  for 
the  pm-pose  of  the  annulment  of  the  bankruptcy  ? 

A.  It  is  to  be  considered  to  be  paid  in  full  if  the  debtor 
enters  into  a  bond  in  such  sum  and  with  such  SOTety  as  the 
court  approves ;  and  any  debt  due  to  a  creditor  who  cannot  be 
found  or  cannot  be  identified  is  to  be  considered  to  be  paid  in 
full  if  paid  into  court.     (Sect.  36.) 

Q.  When  may  a  debtor  be  arrested,  and  books,  papers,  and 
monies,  and  goods  in  his  possession  be  seized  ? 

A.  The  court  under  the  Banki'uptcy  Act  (sect.  25)  may  cause 
him  to  be  arrested  (1)  if,  after  a  bankruptcy  notice  has  been  issued 
or  a  bankruptcy  petition  be  presented,  it  appears  to  the  coiu't 
that  there  is  probable  reason  for  believing  that  he  is  about  to 
abscond  with  a  view  of  avoiding  payment  of  the  debt,  or  of  ser- 
vice of  a  bankruptcy  petition,  or  appearance  thereto,  or  of  avoid- 
ing examination,  &c. ;  (2)  if,  after  presentation  of  a  bankruptcy 
petition,  it  appears  to  the  court  that  there  is  probable  cause  for 
believing  that  he  is  about  to  remove  his  goods,  or  has  concealed, 
or  is  about  to  conceal  or  destroy  any  of  his  goods,  or  any  books, 
documents  or  writings  which  might  be  of  use  to  his  creditors  in 
the  course  of  his  bankruptcy ;  (3)  if,  after  service  of  a  bank- 
ruptcy petition  on  him,  or  after  a  receiving  order  is  made  against 
him,  he  removes  any  goods  in  his  possession  above  the  value  of 
61.  without  the  leave  of  the  official  receiver  or  trustee ;  (4)  if 
without  good  cause  shown  he  fails  to  attend  a  hi/  examination 
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ordered  by  tlio  court ;  but  no  arrest  upon  a  bankruptcy  notice 
shall  be  valid  unless  the  debtor,  before  or  at  the  time  of  his 
arrest,  shall  be  ser\-ed  As'ith  such  bauki'uptcy  notice. 


CHAPTER  III. 

rilOOF  OF  DEBTS,  MEETIN(;S,  AND  VOTING  AT  MEETINGS. 

Q.  How  and  avIr'U  are  debts  to  be  jn-oved  ? 

A.  Every  creditor  is  to  ju-ove  his  debt  as  soon  as  may  be  after 
the  making  of  the  receiving-  order,  by  delivering  or  sending 
tlirough  the  post  by  a  prepaid  letter  to  the  official  receiver,  or  if 
a  trustee  has  been  appointed,  to  the  trustee,  an  affidavit  verifying 
the  debt. 

This  affidavit  may  be  made  by  the  creditor  himself,  or  by  some 
person  authoiized  by  or  on  his  behalf ;  it  is  to  contain  or  refer 
to  a  statement  of  account  showing  the  particulars  of  the  debt, 
and  specifpng  the  vouchers,  if  an}-,  by  A\hich  the  same  can  be 
substantiated.     (Sched.  2,  rr.  1—4.) 

The  creditor  is  to  bear  the  costs  of  proving  his  debt,  unless 
the  com-t  otherwise  specially  orders.     (Sched.  2,  r.  G.) 

Q.  "WHiat  are  the  duties  of  the  official  receiver  as  to  proofs  of 
debts  ? 

A.  Before  the  appointment  of  a  trustee  he  lias  all  the  powers 
of  a  tiTistee  with  respect  to  tlie  examination,  admissi(m,  and  re- 
jection of  proofs,  and  any  act  or  decision  of  his  relating  thereto 
is  subject  to  the  like  appeal.      (Sched.  2,  r.  27.) 

Q.  State  the  duties  of  the  trustee  in  relation  to  proofs. 

A.  He  is  to  examine  the  proof  and  the  grounds  of  the  debt, 
and  in  %vriting  admit  or  reject  it  in  whole  or  in  part,  or  require 
fm-ther  evidence  in  support  of  it.  If  he  rejects  a  proof  he  is  to 
state  in  writing  to  the  creditor  the  ground  of  the  rejection.  Ad- 
mission or  rejection  must  take  place  within  twenty-eight  days 
after  the  receipt  by  the  tnistee,  or  he  must  require  fiu-tlier  evi- 
dence in  support  of  tlie  claim.     (Sched.  2,  r.  22  ;  R.  228.) 
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Q.  How  may  the  decision  of  the  trustee,  or  official  receiver,  be 
objected  to  ? 

A.  A  creditor  dissatisfied  therewith  may  apply  to  the  com-t  to 
reverse  or  vary  the  decision.  Application  must  be  made  on 
motion  witliiu  twenty-one  days  from  the  decision  complained  of. 
(Sched.  2,  r.  24 ;  R.  230,  sect.  139.) 

Q.  State  the  chief  rules  as  to  the  proof  by  secured  creditors. 

A.  (1)  If  a  creditor  realizes  his  secm'ity  he  may  prove  for  tlie 
balance  due  to  him  after  deducting  the  net  amount  realized; 
(2)  if  he  sm-renders  his  secmity  he  may  prove  for  his  whole 
debt ;  (3)  if  he  does  not  either  realize,  or  surrender  his  secmity, 
he  must,  before  ranking  for  dividends,  state  in  his  proof  the  par- 
ticulars of  his  security,  the  date  when  it  was  given,  and  the 
value  at  which  he  assesses  it ;  and  he  is  then  entitled  to  receive 
a  dividend  only  in  respect  of  the  balance  due  to  him  after 
deducting  the  value  assessed.     (Sched.  2,  rr.  9 — 11.) 

Q.  Where  a  security  is  valued  by  a  creditor  what  com'ses  are 
open  to  the  trustee  ? 

A.  (1)  He  may  at  any  time  redeem  it  on  payment  to  the 
creditor  of  the  assessed  value ;  or  (2)  if  he  is  dissatisfied  with 
the  assessed  value  he  may  require  the  property  to  be  offered  for 
sale  on  such  terms  as  may  be  agreed  upon  between  the  creditor 
and  the  trustee,  or,  in  default  of  such  agreement,  as  the  com-t 
may  drrect.     (Sched.  2,  r.  12.) 

Q.  May  a  creditor  amend  the  valuation  of  his  secm-ity  in  his 
proof  ? 

A.  He  may  do  so  on  showing  to  the  satisfaction  of  the 
trustee,  or  the  court,  that  the  valuation  and  proof  were  made 
bond  fide  on  a  mistaken  estimate,  or  that  the  security  has 
diminished,  or  increased,  in  value  since  its  previous  valuation ; 
such  amendment  is  to  be  at  the  cost  of  the  creditor.  (Sched.  2, 
r.  13.) 

Q.  What  rides  regulate  the  right  of  a  secured  creditor  to 
vote  ? 

A,  Unless  he  surrenders  his  secm-ity  he  must  state  in  liis 
proof  ^particulars  of  his  security,  its  date,  and  the  value  at  which 
he  assesses  it ;  and  he  is  entitled  to  vote  only  in  respect  of  the 
balance  due  to  him  after  deducting  the  value  of  the  security ;  if 
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he  votes  iii  respect  of  liis  whole  debt  he  is  deemed  to  have 
surrendered  liis  security,  unless  tlie  coui-t  is  satisfied  that  the 
omission  lias  arisen  tlirough  inadvertence.     (Sehed.  1,  r.  10.) 

Q.  What  right  has  a  trustee,  or  official  receiver,  in  case  of  the 
valuation  of  a  secmity  by  a  creditor  voting  as  in  the  last 
answer  mentioned  ? 

A.  He  may,  ^\itliin  twenty-eight  days  after  such  a  proof  has 
been  made  use  of  in  voting,  requu-e  a  creditor  to  give  up  the 
secm^ity  for  the  benefit  of  tlie  creditors  generally  on  pa}'ment  of 
the  value  so  estimated,  with  an  addition  thereto  of  twenty  per 
cent. ;  but  the  creditor  may,  at  any  time  before  being  required  to 
give  up  the  secm-ity,  con'ect  such  valuation  by  a  new  proof,  and 
deduct  the  new  value  from  his  debt ;  but  in  tliis  case  the  addi- 
tion of  twenty  per  cent,  shall  not  be  made  if  the  trustee  requires 
the  security  to  be  given  up.     (Sched,  1,  rr.  10  and  12.) 

Q.  Who  is  entitled  to  vote  at  the  meeting  of  creditors  ? 

A.  A  creditor  must  have  duly  proved  a  debt  provable  under 
the  bankruptcy,  and  must  have  lodged  the  proof  before  tlie  time 
appointed  for  the  meeting.  lie  may  not  vote  in  respect  of  any 
imliquidated  or  contingent  debt,  or  any  debt  the  value  of  which 
is  not  ascertained.     (Sched.  1,  rr.  8  and  9.) 

The  chainnan  of  the  meeting  has  power  to  admit,  or  reject,  a 
proof  for  the  purpose  of  voting,  but  liis  decision  is  subject  to 
appeal  to  the  court.  If  ho  is  in  doubt  whether  the  i>ro()f  of  the 
creditor  should  be  admitted  or  rejected,  ho  should  mark  the  proof 
as  objected  to,  and  allow  the  creditor  to  vote  subject  to  the  vote 
being  declared  invalid  in  the  event  of  the  objection  being 
sustained.     (Sehed.  1,  r.  14.) 

Q.  What  is  necessary  to  entitle  a  creditor  to  vote  in  respect 
of  a  debt  s(,'cm'ed  by  a  cm'rent  bill  of  exchange  or  jiromissory 
note  held  by  him  ? 

A.  He  may  not  vote  in  respect  of  such  a  debt  unless  he  is 
willing  to  treat  the  liability  to  him  thereon  of  every  person  who 
is  liable  thereon  antecedently  to  the  debtor,  and  against  whom 
a  receiving  order  has  not  been  made,  as  a  security  in  his  hands, 
and  to  estimate  the  value  thereof;  and  i'ur  the  purposes  of 
voting,  but  not  of  dividend,  to  deduct  it  from  his  proof. 
(Sched.  1,  r.  II.) 
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Q.  May  a  creditor  of  a  firm  prove  against  tlie  separate  estate 
of  a  bankrupt  partner  and  vote  at  tlie  meetings  relating  to  such 
estate  ? 

A.  He  may  do  so.     (Sclied.  1,  r.  13.) 

Q.  State  some  of  the  chief  rules  relating  to  proxies. 

A.  (1)  The  creditor  may  vote  either  in  person  or  by  proxy; 
(2)  proxies  are  to  be  in  the  prescribed  form  issued  by  the  official 
receiver  or  the  trustee,  and  every  insertion  therein  is  to  be  in  the 
liandAvi-iting  of  the  creditor ;  (3)  they  are  to  be  deposited  with 
the  official  receiver  or  the  trustee  before  the  meeting  at  which 
they  are  to  be  nsed.     (Sched.  1,  rr.  15,  16,  19.) 

Q.  To  whom  may  proxies  be  given  by  creditors  ? 

A.  (1)  A  creditor  may  give  a  general  proxy  to  his  manager 
or  clerk,  or  any  other  person  in  his  regular  employment.  In 
this  case  the  proxy  is  to  state  the  relation  of  the  person  to  whom 
it  is  given  to  the  creditor.  (2)  The  creditor  may  give  a  special 
proxy  to  any  person  to  vote  at  any  specified  meeting  or  adjourn- 
ment thereof,  for  or  against  any  specific  resolution  or  for  or 
against  any  specified  person  as  trustee  or  member  of  the  com- 
mittee of  inspection.     (Sched.  1,  rr.  17,  18.) 

Q.  What  is  the  penalty  npon  a  trustee  or  receiver  for  using 
solicitation  to  obtain  a  proxy  or  procm-e  a  trusteeship  or  receiver- 
ship ? 

A.  Unless  the  solicitation  was  by  direction  of  the  creditors, 
the  court  has  power  to  order  that  no  renmneration  be  allowed  to 
the  person  by  whom  or  on  whose  behalf  such  solicitation  had 
been  exercised,  notwithstanding  any  resolution  of  the  committee 
of  inspection  or  of  the  creditors  to  the  contrary. 

Q.  When  may  or  must  a  trustee  summon  meetings  of  cre- 
ditors ? 

A.  He  may  from  time  to  time  summon  general  meetings  for 
the  purpose  of  ascertaining  the  wishes  of  the  creditors,  and  it  is 
his  duty  to  summon  them  at  such  times  as  the  creditors  by  reso- 
lution, either  at  the  meeting  appointing  a  trustee  or  otherwise, 
may  direct,  or  whenever  requested  in  ^VTiting  so  to  do  by  one- 
foiu-th  in  value  of  the  creditors.     (Sect.  89,  par.  2.) 
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CILU'TER  IV. 

EFFECl'S    OF    liANKKUPTCY. 

Q.  "Wliat  property  A\ill  vest  in  tlie  trustee  in  Lankruptoy  ? 

A.  (1)  All  sueli  property  as  may  belong  to  or  be  used  by  the 
bankiiipt  at  the  commencement  of  tlie  bankruptc}',  or  may  be 
acquired  by  or  may  devolve  upon  liim  before  his  discharge ; 
(2)  the  capacity  to  exercise  and  to  take  proceedings  for  exer- 
cising all  sucli  powers  in  respect  of  property  as  might  have  been 
exercised  by  the  bankrupt  for  his  ovm.  benefit  at  the  commence- 
ment of  the  bankruptcy  or  before  his  disdiarge,  except  the  nglit 
of  nomination  to  a  vacant  ecclesiastical  benefice ;  and  (-i)  all 
goods  being,  at  the  commencement  of  the  bankruptcy,  in  the 
possession,  order  or  disposition  of  the  banki'upt  in  his  trade  or 
business  by  the  consent  and  permission  of  tlie  true  owner  under 
sucli  circumstances  tliat  lie  is  the  re})uted  owner  thereof;  pro- 
vided tliat  things  in  action  other  than  debts  due  or  growing  due 
to  the  bankrupt  in  the  coiu'se  of  his  trade  or  business,  are  not 
to  be  deemed  goods  within  the  meaning  of  tliis  provision. 
(Sect.  44.) 

Q.  What  property  of  a  bankrupt  is  not  divisible  amongst  his 
creditors  ? 

A.  (1)  Property  held  by  the  bankrupt  on  trust  for  any 
other  person  ;  (2)  the  tools,  if  any,  of  his  trade  and  the  necessary 
wearing  ajiparel  and  bedding  of  himself,  his  wife  and  childi-en, 
to  a  value  inclusive  of  tools,  apparel  and  bedding  not  exceeding 
20/.     (S..(t.  44.) 

Q.  "What  is  meant  by  the  doctrine  of  relation  back  ? 

A.  This  means  that  tin-  bnnki-uplcy  of  the  debtor  is  deemed 
to  coniinence  not  at  the  time  when  the  receiving  order  is  made, 
or  when  he  is  adjudged  bankrupt,  but  at  the  time  of  the  act  of 
bankruptcy  being  committed  on  which  a  receiving  order  is  made ; 
or  if  the  l)ankru])t  is  provecl  to  have  committed  more  acts  of 
bankiniptcy  tlian  one,  then  at  the  time  of  the  fii'st  of  the  acts  of 
bankruptcy  commi 
the  date  of  th( 
(Sect.  43.) 


one,  then  at  the  time  of  the  fii'st  of  the  acts  of  ' 
nittcd  within  the  tliree  months  next  preceding  I 
le    presentation    of    the    bankruptcy   petition. 
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Q.  What  is  meant  by  a  "protected  transaction"  in  bank- 
ruptcy ? 

A.  It  is  meant  that  a  transaction  wliich  is  2)rii»a  facie  void  by 
reason  of  being  entered  into  since  the  commencement  of  tlie 
bankruptcy,  is  considered  to  be  good  because  entered  into  bond 
Jide  and  witliout  notice  of  an  act  of  bankruptcy  available  for 
adjudication. 

Q.  What  transactions  are  protected  ? 

A.  (1)  Any  payment  by  the  banla-upt  to  any  of  his  creditors; 
(2)  any  payment  or  delivery  to  the  banki'upt ;  (3)  any  convey- 
ance or  assignment  by  the  bankrupt  for  ^'aluable  consideration  ; 
(4)  any  contract,  dealing,  or  transaction,  by  or  with  the  bank- 
rupt for  valuable  consideration ;  provided  that  such  payment, 
delivery,  contract,  &c.,  takes  place  before  the  date  of  the  receiving 
order,  and  the  person,  other  than  the  debtor,  entering  into  the 
transaction  has  not,  at  the  time  of  payment,  &c.,  notice  of  any 
available  act  of  banki-uptcy  committed  by  the  bankrupt  before 
that  time.     (Sect.  49.) 

Q.  What  will  amount  to  notice  of  an  act  of  bankruptcy  ? 

A.  If  the  person  wilfully  abstains  from  a(!quiriiig  such 
knowledge,  or  if  he  knows  facts  from  which  he  might  have 
properly  inferred  that  an  act  of  bankruptcy  had  been  committed, 
or  if  he  has  notice  that  a  petition  has  been  filed,  in  all  these  cases 
he  will  be  considered  to  have  notice.      (Baldwin,  229,  230.) 

Q.  What  are  the  duties  of  a  sheriff  who  has  seized  goods  under 
an  execution,  and  on  whom,  before  the  sale  of  such  goods,  a  notice 
is  served  that  a  receiving  order  has  been  made  against  the  debtor  ? 

A.  He  must,  on  request,  deliver  the  goods  to  the  official  receiver 
or  trustee  under  the  order,  but  the  costs  of  the  execution  are  to 
be  a  charge  on  the  goods  so  delivered,  and  the  official  receiver  or 
trustee  may  sell  the  goods  to  satisfy  them.      (Sect.  40,  par.  1.) 

Q.  When  is  an  execution  for  the  purposes  of  the  Banki'uptcy 
Act  complete,  against  (1)  goods,  (2)  land,  (3)  in  the  case  of  an 
attachment  of  a  debt  ? 

A.  (1)  An  execution  against  goods  is  completed  liy  seizure 
and  sale  ;  (2)  by  seizure,  or,  in  the  case  of  an  equitable  interest, 
by  the  appointment  of  a  receiver ;  (3)  by  receijit  of  the  debt 
(Sect.  45,  par.  2)  ;  and  therefore,  in  these  cases,  if  the  creditor 
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lias  no  notice  of  an  act  of  bankruptcy  availaLlc  for  adjudication, 
liis  title  "will  i)revail  over  that  of  the  trustee  to  the  property 
taken  in  execution. 

Q.  What  power  has  a  trustee  over  the  hankrupt's  estate 
tail 't 

A.  He  may  deal  -with  it  in  exact I3'  the  same  manner  as  the 
l)ankru]»t  might  have  dealt  with  it  himself.     (Sect.  56,  par.  5.) 

Q.  ^Vliat  is  the  position  of  the  trustee  in  bankruptcy  and  the 
purchaser  respectively,  when  a  bankrupt,  before  the  bankniptcy, 
has  agreed  to  buy  lands  ? 

A.  Under  sect.  55  the  trustee  may  disclaim  the  contract  if  he 
pleases,  but  he  will  forfeit  the  deposit  if  he  does  so.  He  may, 
however,  enforce  the  contract,  but  the  vendor  will  retain  his  lien 
for  the  unpaid  purchase-money  unless  it  is  paid  in  full.  (Bald- 
vaw,  140,  150.) 

Q.  A  person  who  has  agreed  to  buy  goods  deliverable  by 
instalments,  the  prnx-hase-money  for  which  is  to  be  paid  on 
delivery,  becomes  banlo-upt,  what  is  the  position  of  the  vendor 
and  the  trustee  in  bankruptcy  ? 

A.  The  trustee  in  bankruptcy  may,  mider  sect.  55,  disclaim 
the  contract.  The  vendor  is  not  bound  to  deliver  any  of  the 
instalments  until  he  is  fully  jvaid  for  those  which  have  been 
ah'eady  delivered  and  those  which  are  actually  being  delivered. 
But  the  mere  fact  that  the  purchaser  is  bankrupt  does  not,  it 
seems,  entitle  the  vendor  to  treat  the  contract  as  rescinded. 
(Baldwin,  158,  159.) 

Q.  AVliat  Avill  the  exception  from  the  property  vested  in  the 
trustee  under  tlie  head  of  trust  property  cover  ? 

A.  Not  only  jiroperty  lield  upon  an  express  trust  but  also 
upon  an  imjdied  trust,  as  projjcrtj'  in  tlif  hands  of  tlie  bankru])t 
as  factor,  or  proi)erty  held  by  the  bankrupt  for  some  speuitic 
pur})0se,  e.g.,  a  bill  remaining  in  specie  which  has  been  sent  to  a 
banker  to  provide  for  a  draft.      (Baldwin,  100 — 1G2.) 

Q,  AVhat  is  the  ruh;  as  to  the  right  of  the  trustee  to  the  per- 
sonal earnings  of  a  banknipt  r^ 

yi.  Money  earned  wlioU}'  by  the  personal  labour  of  a  bank- 
rupt dm-ing  the  bankruptcy  (at  all  events,  if  not  more  than 
reasonably  bullicient  for  his  support)  does  not  jiass  to  his  trustee. 
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But  money  earned  by  the  carrying  on  of  a  trade  dm-ing  tlio 
banlo-uptoy,  as  that  of  an  apothecary  or  architect,  though  to 
some  extent  owing  to  personal  labour,  passes  to  the  trustee. 
{Emdcn  V.  Carte,  L.  E.  17  Ch.  D.  169,  768  ;  50  L.  J.  Ch.  492  ; 
29  W.  R.  600 ;  44  L.  T.  344,  636.) 

Contracts  involving  personal  skill  on  the  part  of  the  bankrupt 
do  not  pass  to  his  trustee,  nor  can  the  trustee,  though  he  com- 
plete the  work,  sue  the  party  for  whom  it  was  to  be  done  ;  but 
if  the  bankrupt  himself  completes  the  work,  the  trustee  can  sue 
in  respect  thereof.     (Baldwin,  164.) 

Q.  If  a  bankrupt  is  a  beneficed  clergyman,  can  any  means  be 
adopted  for  obtaining  the  profits  of  the  benefice  ? 

A.  The  trustee  may  apply  for  a  sequestration  on  the  profits 
of  the  benefice,  and  the  certificate  of  the  appointment  of  the 
trustee  is  to  be  sufiicient  authority  for  the  granting  of  such 
sequestration  without  any  other  proceeding,  and  such  sequestra- 
tion is  to  have  priority  over  any  other  sequestration  issued  after 
the  commencement  of  the  bankruptcy,  in  respect  of  a  debt 
provable  in  the  bankruptcy,  except  a  sequestration  issued  before 
the  date  of  the  recei^dng  order,  by  or  on  behalf  of  a  person 
who,  at  the  time  of  the  issue  thereof,  had  not  notice  of  an  act  of 
bankruptcy  committed  by  the  bankrupt,  and  available  for 
grounding  a  receiving  order  against  him.  (>Sect.  52,  par.  1.) 
The  sequestrator  is  to  pay  out  of  the  profits  of  the  benefice  the 
salary  payable  to  any  duly  licensed  cm-ate,  in  respect  of  duties 
performed  by  him  as  sucli,  dm-ing  fom'  months  before  the  date 
of  the  receiving  order,  not  exceeding  50/. 

Q.  What  com-se  may  the  bishop  of  the  diocese  adopt  when 
a  sequestration  has  been  issued  against  a  clergyman  in  his 
diocese? 

A.  He  may,  if  he  thinks  fit,  appoint  to  the  bankrupt  sueli 
stipend  as  he  might  by  law  have  appointed  to  a  curate  duly 
licensed  to  serve  the  benefice,  in  case  the  bankrupt  had  been 
non-resident,  and  the  sequestrator  is  to  pay  the  sum  so  appointed 
out  of  the  profits  of  the  benefice  to  the  bankrupt  by  quarterly 
payments,  while  he  performs  the  duties  of  the  benefice. 
(Sect.  52,  par.  2.) 

Q.  What  is  the  rule  as  to  the  right  of  the  creditors  to  the 
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pay  or  salary  of  an  oflEiccr  in  tlio  army  or  navy,  or  person  em- 
ployed in  tlie  civil  service  ? 

-/.  The  trustee  is  to  receive,  for  distrilnition  amongst  the 
creditors,  so  much  of  the  hankrupt's  pay  or  salary  as  the  court, 
on  the  application  of  the  trustee,  with  the  consent  of  the  chief 
officer  of  the  depaiiment  under  ^\•hich  the  pay  or  salary  is  en- 
joyed, may  direct.  The  com-t  is  to  communicate  Avith  such 
chief  officer  as  to  the  amount,  time  and  manner  of  payment  to 
the  trustee,  and  is  to  obtain  the  WTitten  consent  of  the  chief 
officer  to  the  terms  of  such  pajTuent.     (Sect.  5;5,  par.  1.) 

Q.  "Wliat  are  the  rights  of  creditors  to  the  salary  or  income 
of  a  bankrupt  to  -which  he  is  entitled  otherwise  than  as  just 
mentioned,  or  to  his  half-pay  or  pension  ? 

A.  On  the  application  of  the  trustee,  the  court  shall  from  time 
to  time  make  such  order  as  it  thinks  just  for  the  payment  of  the 
salary,  income,  half-pay,  or  pension,  or  of  any  part  thereof,  to 
the  trustee.  (Sect.  53,  par.  2.)  But  this  does  not  include  an 
allowance  made  voluntarily  to  the  bankrupt,  which  may  be 
withdrawn!  at  any  time  ;  nor  docs  it  include  tlie  prospective 
earnings  of  a  professional  man  of  a  jirecarious  character  and  of 
an  indefinite  amount.  {Hx  parte  BciurcU,  re  Huff  on,  L.  11.  14 
Q.  13.  D.  ;}01;  54  L.  J.  Q.  13.  b'.^;  51  L.  T.  077;  33  W.  R. 
242.) 

(^.  Till'  (l('l)t(ir,  liaviug  been  ordered  to  set  apart  for  his 
creditors  a  portion  of  his  salary,  neglects  to  do  so.  State  in 
what  way  such  order  can  be  enforced. 

A.  It  can  be  enforced  by  imprisonment  for  any  term  not  ex- 
ceeding one  year.     (32  &  33  Vict.  c.  62,  s.  4.) 

Q.  AVhat  is  the  jiosition  of  the  trustee  in  bankrui)tcy  in  rela- 
tion to  the  copyhold  property  of  tlie  bankrupt  '^ 

A.  The  trustee  is  not  compellable  to  be  admitted  to  it,  but  lie 
may  deal  witli  it  in  the  same  manner  as  if  it  had  been  capable 
of  being  and  had  been  duly  sm'rendered  to  such  uses  as  the 
trustee  might  aj)i)oint,  and  any  ajipointee  of  the  trustee  shall 
be  admitted  to  the  i»ro])erty  accordingly.  (Sect.  50,  par.  4.) 
Thus,  the  expense  of  a  fine  on  the  admission  of  the  trustee  is 
avoided. 
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Q.  What  is  the  position  of  the  trustee  in  hankruptcy  as  to  the 
bankrupt's  property  consisting  of  stock,  shares  in  sliips,  shares 
in  comi)anies,  &c.  ? 

A.  The  trustee  may  exercise  tlie  right  to  transfer  it  to  tlie 
same  extent  as  the  bankrupt  might  have  exercised  it  had  he  not 
become  bankrupt.     (Sect.  50,  par.  3.) 

Q.  By  the  rules  of  the  stock  exchange  when  a  member  is  de- 
clared a  defaulter  his  accounts  are  closed  at  the  market  price  of 
the  day,  and  differences  due  to  him  are  thereupon  to  be  paid  to 
the  official  assignee  on  the  stock  exchange  to  meet  differences  due 
from  him.  Do  the  differences  so  made  payable  to  the  official 
assignee  of  the  stock  exchange  pass  to  the  trustee  in  bankruptcy 
of  a  member  of  the  stock  exchange  who  becomes  bankrupt  ? 

A.  Inasmuch  as  this  is  a  special  fund  created  for  a  special 
purpose,  it  has  been  held  that  these  sums  do  not  pass  to  the 
trustee  in  bankruptcy  so  far  as  they  are  required  to  satisfy  that 
special  purpose.  {Ex  parte  Grant,  Re  Phimhh/,  L.  E.  13  Ch.  D. 
667 ;  42  L.  T.  387 ;  28  W.  E.  755  ;  Ex  parte  Ward,  Re  Ward, 
L.  E.  22  Ch.  D.  132 ;  52  L.  J.  Ch.  73 ;  48  L.  T.  332.) 

But  no  portion  of  a  member's  private  assets  may  be  diverted 
from  his  general  creditors  to  the  official  assignee.  [Tomkins  v. 
Sajjery,  L.  E.  3  App.  Ca.  213 ;  26  W.  E.  62 ;  37  L.  T.  758.) 

Q.  What  property  may  be  disclaimed  by  a  trustee  in  bank- 
ruptcy ? 

A.  Where  any  part  of  the  property  of  the  banknipt  consists 
of  land  of  any  tenui'e  bm-dened  with  onerous  covenants,  of  shares 
or  stock  in  companies,  of  non-profitable  contracts,  or  of  any  other 
property  which  is  unsaleable,  or  not  readily  saleable  by  reason 
of  its  binding  the  possessor  thereof  to  the  performance  of  any 
onerous  act,  or  to  the  payment  of  any  sum  of  money,  the  trustee, 
notwithstanding  that  he  has  endeavoiu"ed  to  sell  or  has  taken 
possession  of  the  property  or  exercised  any  act  of  ownership  in 
relation  thereto,  may,  by  wi-iting  signed  by  him  at  any  time 
within  three  months  after  the  first  appointment  of  a  trustee,  dis- 
claim the  property. 

But  where  such  property  has  not  come  to  the  knowledge  of 
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tlie  trustee  witliin  one  month  after  such  appointment,  ho  may 
diselaim  it  at  any  time  within  two  months  after  lie  fii-st  became 
aware  thereof.     (Sect.  55,  par.  1.) 

Q.  Can  the  trustee  be  compelled  to  disclaim  such  property  at 
any  earlier  date  ? 

A.  Where  an  application  in  wTiting  has  been  made  to  liim  by 
any  person  interested  in  the  property  requirmg  him  to  decide 
wliether  he  will  disclaim  or  not,  and  tlie  trustee  lias  for  a  period 
of  twenty-eight  days  after  the  receipt  of  such  application,  or 
such  extended  time  as  may  be  allowed  by  the  court,  declined  or 
neglected  to  give  notice  wlietlier  he  disclaims  or  not,  his  riglit  to 
disclaim  comes  to  an  end,  and  in  case  of  a  contract  he  is  deemed 
to  have  adopted  it.     (Sect.  o5,  par.  4.) 

Q.  Is  tliere  any  special  rule  as  to  disclaimer  of  a  lease  by  tlio 
trustee  ? 

^.  As  a  rule  a  disclaimer  ^^•ithout  leave  of  the  court  is  allowed 
only  upon  such  terms  with  respect  to  fixtures,  tenant's  improve- 
ments, and  other  matters  as  the  coui't  thinks  fit;  but  in  the 
f  ollo^^'ing  cases  a  lease  may  be  disclaimed  without  leave  of  the 
com-t ;  namely,  where  the  bankrupt  has  not  sublet  or  assigned 
the  lease  or  mortgaged  it,  and  (a)  the  rent  reserved  and  the  real 
value  as  ascertained  by  tlie  property  tax  are  less  than  20/. ;  or 
(b)  the  estate  is  being  administered  under  tlie  provisions  as  to 
small  bankruptcies  (sect.  121)  ;  or  (c)  the  trustee  serves  the 
lessor  with  notice  of  his  intention  to  disclaim,  and  the  lessor  does 
not,  AWthin  seven  days  after  the  receipt  of  such  notice,  give  notice 
to  the  trustee  requiring  the  matter  to  be  brought  before  the 
court.     (Sect.  55,  par.  -i ;  r.  320.) 

Q.  AVliat  is  the  effect  of  a  disclaimer  of  a  lease  ? 

A.  It  operates  to  determine  as  from  the  date  of  the  disclaimer, 
the  rights,  interests,  and  liabilities  of  the  bankrupt  and  liis  pro- 
perty in  or  in  respect  of  the  property  disclaimed,  and  also  dis- 
charges the  trustee  from  all  personal  liability  in  respect  of  the 
property  disclaimed  as  from  the  date  when  the  property  vested 
in  him,  but  does  not,  excejit  so  far  as  is  necessary  for  the  j)ur- 
pose  of  releasing  the  bankmi)t  and  liis  propert}'  and  the  trustee 
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from  liability,  affect  the  riglits  or  liabilities  of  any  other  person. 
(Sect.  55,  par.  2.)  The  disclaimer  does  not  put  an  end  to  an 
under-lease,  and  the  under-lessor,  though  he  cannot  sue  the 
under-lessee  directly,  can  distrain  or  re-enter  for  breach  of  any 
of  the  covenants  in  the  original  lease,  including  the  covenant 
to  i^ay  rent.  (See  Smalley  v,  Ilardinge,  L.  II.  7  U.  B.  D.  524 ; 
50  L.  J.  a.  B.  365  ;  29  W.  li.  554 ;  44  L.  T.  503 ;  Ex  parte 
Walton,  re  Levy,  L.  R.  17  Ch.  D.  746  ;  50  L.  J.  Ch.  657  ;  45 
L.  T.  1 ;  30  W.  E.  395.) 

Q.  "What  order  may  the  coiu't  make  to  protect  persons  inter- 
ested in  any  disclaimed  property  P 

A.  It  may  make  an  order  vesting  the  property  in,  or  order 
it  to  be  delivered  to,  any  person  entitled  thereto  or  to  whom  it 
may  seem  just  that  the  same  should  be  delivered,  or  to  a  trustee 
for  him  ;  but  where  the  property  is  leasehold  the  court  is  not 
to  make  a  vesting  order  in  favour  of  any  person  claiming 
under  the  banlo-upt,  except  upon  the  terms  of  making  such 
person  subject  to  the  same  liabilities  and  obligations  as  the 
bankrupt  was  subject  to  under  the  lease  in  respect  of  the  pro- 
perty at  the  date  when  the  bankruptcy  petition  was  filed ;  and  if 
a  mortgagee  or  under-lessee  declines  to  accept  the  vesting  order 
upon  those  terms,  he  is  to  be  excluded  from  all  claims  to  the 
property,  and  the  com't  may  vest  it  in  any  person  liable  to 
perform  the  lessee's  covenants  either  alone  or  jointly  with  the 
bankrupt  free  from  all  interests  created  by  the  bankrupt.  That 
is,  the  court  may  vest  the  lease  in  a  former  owner  of  the  term. 
(Sect.  55,  par.  6.) 

Q.  Are  there  any  rights  of  action,  vested  in  the  bankrupt, 
which  do  not  pass  to  his  trustee  in  bankruj)tcy  ? 

A.  Those  relating  to  injuries  to  his  person  or  feelings,  and 
arising  from  breach  of  contract,  as  of  promise  to  marry  or  to 
cure  a  disease,  do  not  pass  to  the  trustee.  {Beckham  v.  Drake, 
2  H.  of  L.  C.  519;  11  M.  &  W.  315;  13  Jur.  921.)  Nor 
do  actions  of  personal  tort  resulting  in  direct  injimes  to  tlie 
feelings,  as  actions  for  libel  or  assault,  pass  to  the  trustee  ;  but 
all  ordinary  actions  for  contract  or  torts  to  property  do  pass  to 
the  trustee.     (Baldwin,  189,  190.) 
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Q.  What  is  meant  Ly  tlie  rojnitod  owners] lip  elaiise  ? 

A.  It  is  the  seetion  (44)  in  the  Bankruptcy  Act  Avhicli  passes 
to  the  trustee  in  bankruptcy  all  goods  being  at  the  commence- 
ment of  the  bankruptcy  in  the  possession,  order  or  disposition  of 
the  bankrupt  in  his  trade  or  business  by  the  consent  and  per- 
mission of  the  true  owner  under  such  circumstances  that  the 
bankrupt  is  reputed  owner  ;  provided  tliat  tilings  in  action,  other 
than  debts  due  or  growing  due  to  the  bankrupt  in  the  coui'se  of 
liis  trade  or  business,  are  not  deemed  goods  within  the  meaning 
of  the  section. 

Q.  State  any  recent  change  in  tlie  doctrine  of  reputed  owner- 
ship. 

A.  T'ndcr  tlie  present  Bankruptcy  Act  of  1883,  it  is  confined 
to  goods  in  the  possession,  order  or  disposition  of  the  banki'upt  in 
his  trade  or  business ;  formerly  it  extended  to  all  goods  in  the 
possession,  order  or  disposition  of  tlie  bankrupt,  provided  he  was 
a  trader,  and  would,  therefore,  comprise  furniture  and  other 
chattels  at  the  dwelling-house  of  the  debtor. 

Q.  State  generally  what  will  and  what  will  not  be  "  goods  " 
within  the  meaning  of  the  possession,  order  and  disposition 
clause. 

A.  By  goods  is  meant  personal  chattels.  (Sect.  168.)  But 
fixtures,  growing  crops,  annuities,  copyrights,  patents,  and  choses 
in  action,  other  than  debts  due  to  the  bankrujit  in  the  course  of 
his  trade,  are  not  within  the  clause.  A  debentm-e  and  a  policy 
of  assurance  are  choses  in  action  and  not  within  the  clause. 
(Baldwin,  200,  204.) 

Q.  Goods  which  are  the  separate  property  of  a  partner  in  a 
firm  are  allowed  by  him  to  remain  in  the  possession  of  the  firm 
as  if  they  were  partnership  property.  On  the  bankruptcy  of  the 
firm  are  these  goods  applicable  to  the  payment  of  tlie  firm  debts 
or  of  tliose  of  the  partner  to  whom  they  belong  ? 

A.  Under  the  possession,  order  and  dis])Osition  clause,  they 
will  pass  to  the  trustee  in  l)aiikruiit(y  of  the  linn,  ami  be  divisible 
among  the  ])artnersliip  creditors. 

Q.  What  should  be  done  by  an  assignee  of  trade  debts  in 
order  to  prevent  the  same  from  being  subject  to  the  possession, 
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order  or  disposition  clause  in  case  of  the  assignor's  bank- 
ruptcy ? 

A.  He  should  give  notice  of  the  assignment,  but  it  is  sufficient 
if  the  debtors  have  notice  of  the  assignment  in  any  way.  (Bald- 
win, 215,  216.) 

Q.  The  lessee  of  an  inn  hires  furniture,  and  then  becomes 
banla'upt ;  does  the  f  urnitiu-e  pass  under  the  order  and  disposi- 
tion clause  to  his  trustee  in  bankruptcy  ? 

A.  No  ;  it  does  not  pass  to  the  trustee  in  bankruptcy,  as  there 
is  a  well-established  custom  that  innkeepers  are  in  the  habit  of 
hiring  furniture,  and  even  though  they  have  not  hired  it,  but  if 
as  a  fact  the  furniture  belongs  to  some  one  else,  it  will  not  pass 
imder  the  possession,  &c.  clause.  (Crawcoiir  v.  Salter,  L.  R.  18 
Ch.  D.  30 ;  51  L.  J.  Ch.  495  ;  30  W.  R.  21  ;  45  L.  T.  62  ;  Ei- 
parte  Tnrquand,  Be  Parker,  L.  R.  14  U.  B.  D.  636  ;  54  L.  J. 
a.  B.  242  ;  33  W.  R.  437 ;  drj  L.  T.  579.) 

Q.  Give  other  examples  of  cases  where  the  possession,  order 
and  disposition  clause  does  not  apply. 

A.  It  does  not  apply  to  goods  left  by  a  customer  with  a 
tradesman  for  alteration  or  addition,  nor  to  books  left  witli  a 
bookseller  to  be  sold  by  him  on  commission,  nor  to  horses  sent  to 
a  horse  dealer  "  on  sale  or  retm-n,"  nor  in  the  case  of  the  agist- 
ment of  cattle ;  nor  to  wine  left  at  the  seller's  till  required  by 
the  jDurchaser,  according  to  the  custom  of  the  wine  trade. 
(Baldwin,  218,  219.) 

Q.  State  the  duties  of  a  debtor  against  whom  a  receiving  order 
has  been  made  in  relation  to  the  discovery  of  his  property. 

A.  He  is  to  attend  unless  j)revented  by  sickness  or  other  suffi- 
cient cause  at  the  first  meeting  of  his  creditors,  and  to  submit  to 
such  examination,  and  give  such  information  as  the  meeting  may 
require.  He  is  to  further  give  such  inventory  of  his  propei-ty, 
list  of  his  creditors  and  debtors,  and  to  submit  to  such  examina- 
tion, attend  such  other  meetings  of  his  creditors,  wait  at  sueli 
times  upon  the  official  receiver,  trustee,  &c.,  execute  such  powers 
of  attorney,  deeds,  &c.,  and  generally  to  do  such  acts  in  relation 
to  the  distribution  of  his  property  as  may  be  reasonably  required 
by  the  official  receiver  or  the  trustee,  or  may  be  ordered  by  tlie 
court.     (Sect.  24,  pars.  1  and  2.) 
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Q.  "Wliat  is  the  consequence  of  a  debtor  failing  to  perform 
any  of  tlie  foregoing  duties  or  to  deliver  up  possession  of  any 
part  of  his  property  ? 

A.  In  addition  to  any  other  punislunent  to  which  he  may  be 
subject  he  is  guilty  of  a  contempt  of  court  and  may  be  punished 
accordingly.     (Sect.  24,  par.  4.) 

Q.  May  a  debtor  be  ordered  under  the  foregoing  pro\'isions  to 
file  a  cash  account  of  receipts  and  pa^nnents,  or  to  submit  to  a 
medical  examination  for  the  pm-jiose  of  insuiing  his  life  ? 

A.  He  ma}-,  under  special  circumstances,  be  ordered  to  file  a 
cash  account,  but  cannot  be  compelled  to  submit  to  a  medical 
examination  to  effect  an  insurance.  {Ex-  parte  Jloir,  Be  Moir, 
L.  E.  21  Ch.  D.  61 ;  ol  L.  J.  Ch.  931 ;  30  W.  E.  738  ;  47  L.  T. 
267;  Ex  parte  Crairford,  28  L.  T.  244;  Ex  parte  Bulloch,  Re 
Garncft,  L.  E.  16  Q.  B.  D.  698  ;  5-3  L.  J.  Q.  B.  77 ;  34  ^Y.  E. 
79  ;  53  L.  T.  769  ;  2  MorreU,  286.) 

Q.  What  power  has  the  court  to  make  orders  in  relation  to  the 
discovery  of  the  debtor's  property  ? 

A.  It  ma}',  on  the  application  of  the  official  receiver  or  trustee 
at  any  time  after  the  recei\'ing  order,  summon  before  it  the 
debtor  or  his  wife,  or  any  person  suspected  to  have  in  his  posses- 
sion any  of  the  property  of  the  debtor,  or  any  person  whom  the 
court  may  deem  capable  of  giving  information  about  the  debtor 
or  his  property ;  and  the  court  ma}^  require  an}-  such  person  to 
produce  any  documents  in  his  or  her  custody  relating  to  the 
debtor  and  his  property.  If  such  person  disobeys  the  order, 
having  been  tendered  a.  reasonable  sum  for  expenses,  the  coui-t 
may  cause  him  to  be  apprehended.  The  comi  may  examine  such 
person  on  oath,  either  by  word  of  mouth  or  inteiTogatories. 
(Sect.  27.) 

Q.  What  order  may  be  made  against  a  person  who  in  such 
examinution  admits  himself  to  be  indebted  to  the  bankrupt,  or 
to  have  in  his  possession  any  of  the  latter's  property  ? 

A.  An  order  may  Ix;  made  for  payment  to  the  receiver  or 
trustee  of  the  debt  admitted,  or  ior  dchvery  of  the  property. 
(Sect.  27,  pars.  4  and  ■">.) 

Q.  What  order  may  the  court  make  for  the  seizure  of  the 
property  of  the  bankrupt  ? 
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A.  A  person  acting  under  the  warrant  of  the  coiu't  may  seize 
any  of  the  property  of  the  hanla'upt  in  possession  of  the  hauk- 
rupt  or  of  any  other  person,  and  with  a  view  to  such  seizure  may 
break  open  any  house,  building,  or  room  of  the  bankrupt  wliere 
the  banki'upt,  or  any  of  his  property  is  supposed  to  be,  and  if 
the  court  is  satisfied  that  there  is  reason  to  believe  that  the  i)ro- 
perty  of  the  bankrupt  is  concealed  in  a  house  or  place  not 
belonging  to  him,  the  coiu-t  may  grant  a  search  warrant  to  any 
constable  or  officer.     (Sect.  51.) 

Q.  State  what  voluntary  settlements  are  avoided  by  the 
banki'uptcy  of  the  settlor  ? 

A.  Any  settlement  of  property  not  being  a  settlement  made 
before  and  in  consideration  of  marriage,  or  made  in  favour  of  a 
pm-chaser  or  incumbrancer  in  good  faith,  and  for  value,  or  a 
settlement  made  on  or  for  the  wife  or  childi'en  of  the  settlor  of 
property  which  has  accrued  to  the  settlor  after  marriage  in  right 
of  his  wife,  if  the  settlor  becomes  bankrupt  within  two  years 
after  the  date  of  the  settlement,  is  void  against  the  trustee  in 
bankruptcy ;  and  if  the  settlor  becomes  banki'upt  at  any  subse- 
quent time  within  ten  years  after  the  date  of  the  settlement,  is 
void  against  the  trustee  in  banki'uptcy,  unless  the  parties  claim- 
ing under  the  settlement  can  prove  that  the  settlor,  at  the  time 
of  making  the  settlement,  was  able  to  pay  all  his  debts  without 
the  aid  of  the  property  comprised  in  the  settlement,  and  that  the 
interest  of  the  settlor  in  such  property  had  passed  to  the  trustee 
of  such  settlement  on  the  execution  thereof.     (Sect.  47,  par.  1.) 

Q.  State  what  transactions  will  come  within  the  meaning  of 
the  word  "  settlement "  in  the  last  answer. 

A.  Not  only  formal  settlements,  but  any  mere  transfer  of 
money  or  property,  where  the  object  is  to  preserve  it  as  property 
for  the  enjoyment  of  some  other  person,  fall  within  the  section. 
{Ex  parte  Plaj/er,  L.  E.  15  Q.  B.  J).  G82 ;  54  L.  J.  Q.  B.  554; 
2  Morrell,  265.) 

Q.  Is  any  covenant  or  contract  in  consideration  of  marriage 
for  the  future  settlement  on  the  settlor's  wife  and  childi'cn,  void 
imder  the  Bankruptcy  Act  ? 

A.  If  such  a  covenant  or  contract  relates  to  money  or  pro- 
perty, wherein  the  bankrupt  had  not  at  the  date  of  the  marriage 
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any  estate  or  interest,  whetlier  vested  or  contingent,  in  posses- 
sion or  remainder,  and  not  Leing  money  or  property  of  or  coming 
to  tlie  banki'upt  in  right  of  his  ^vife,  it  shall,  on  the  settlor  be- 
coming bankrupt  before  the  property  or  money  lias  been  actually 
transfeiTcd  or  paid  pm-suant  to  the  contract,  be  void  against 
his  trustee  in  the  bankruptcy.  (Sect.  47,  par.  2.)  Tliis  section, 
however,  does  not  affect  the  covenant  for  the  futm'e  payment  of 
a  sum  of  money  not  specifically  ear-marked.  (Ej-  parte  Bishop, 
lie  Tonnics  L.  11.  8  I'h.  71S  ;  42  L.  J.  Bank.  107  ;  28  L.  T.  862  ; 
21  W.  R.  716 ;  Kr  parte  Cooper,  He  Knight,  2  Morrell,  223.) 

Q.  Has  a  trustee  in  bankruptcy  ever  a  title  to  ])roporty  "which, 
if  the  debtor  had  not  become  bankrupt,  would  not  have  belonged 
to  him? 

A.  Yes  ;  the  trustee  may  be  entitled  to — 

(1)  Property  conveyed  or  settled  by  the  bankrupt  in  fraud  of 
his  creditors,  either  under  the  13  Eliz.  c.  5,  or  sect.  47  of  the 
Bankruptcy  Act. 

(2)  Propei-ty  whicli  has  been  transfeiTcd  by  the  debtor  by  way 
of  fraudulent  preference. 

(3)  Property  of  a  third  party  in  the  order  and  disposition  of 
the  bankiiipt  in  the  way  of  his  trade.     (Sect.  44.) 

(4)  Pritpcrty  comprised  in  an  unregistered  absolute  bill  of 
sale,  which  is  valid  as  against  the  grantor  liimself  but  void 
against  the  trustee. 

(5)  Chattels  not  described  in  the  inventory  to  a  bill  of  sale 
by  way  of  mortgage,  the  assignment  of  which  is  also  valid  as 
against  the  grantor  but  void  against  his  trustee. 

Q.  What  are  the  rights  of  the  landlord  as  to  rent  due  from 
the  banki'upt  ^ 

A.  He  may  at  any  time,  before  or  after  the  commencement 
of  the  bankruptcy,  distrain  upon  the  goods  or  effects  of  the 
banki'upt  for  rent  due  to  luni,  but  if  he  distrains  after  the  com- 
mencement of  the  banki-uptcy  ho  may  only  do  so  for  one  year's 
rent  accrued  prior  to  the  date  of  the  order  of  adjudication,  and 
must  prove  under  the  bankru]»t(y  for  the  siu-plus. 

Order  of  adjudication  includes  in  this  case  an  order  for  tlie 
administration  of  the  estate  of  a  debtor  whose  debts  do  not 
exceed  20/.,  c)r  of  a  deceased  person  who  dies  insolvent.    (Sect.  42.) 
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It  must  be  remembered  that,  for  rent  accruing  after  the  order 
of  adjudication,  there  is  no  limit  to  the  landlord's  riglit  to  dis- 
train. 

Q.  How  does  the  Bankruptcy  Act  define  a  secured  creditor  ? 

A.  As  a  person  holding-  a  mortgage,  charge,  or  lien  on  the 
property  of  the  debtor,  or  any  part  thereof,  as  a  security  for  a 
debt  due  to  him  from  the  debtor.      (Sect.  168.) 

Q.  State  some  persons  who  are  secm-ed  creditors  within  the 
meaning  of  the  foregoing  definition. 

A.  A  mortgagee,  legal  or  equitable  (as  by  deposit  of  title 
deeds),  is  a  secured  creditor ;  so  is  a  judgment  creditor  who  has 
issued  equitable  execution  against  the  land  before  bankruptcy  ; 
so  a  plaintiff  in  an  action  on  a  bill  of  exchange,  where  money 
has,  prior  to  the  defendant's  bankruptcy,  been  paid  into  court, 
is  a  secured  creditor ;  and  a  creditor  who  has  obtained  a  charging 
order  nisi  upon  shares  under  1  &  2  Vict.  c.  110,  has  a  security ; 
but  the  holder  of  bonds,  bills  or  promissory  notes  has  not  a 
secmity.     (Baldwin,  290.) 

Q.  What  courses  are  open  to  a  mortgagee  in  relation  to  his 
secm'ity  in  case  the  mortgagor  becomes  bankrupt  ? 

A.  Whether  legal  or  equitable,  he  may  either  take  proceed- 
ings in  Chancery  to  realize  his  secmity,  or  he  may  apply  in  the 
Bankruptcy  Cornet  to  do  so.  The  latter  Com-t  will  not  as  a  rule 
restrain  an  action  in  Chancery  by  the  mortgagee  for  foreclosm-e 
or  sale,  or  the  exercise  by  him  of  any  of  his  legal  rights ;  and 
will  only  interfere  to  restrain  an  action  by  him  where  there  is 
evidence  of  facts  impeaching  the  validity  of  the  mortgage  deed, 
and  there  is  also  ample  security  to  the  mortgagee. 

Q.  What  application  may  a  mortgagee  make  in  relation  to  his 
secmity  in  the  Bankruptcy  Court  ? 

A.  Upon  motion  by  him,  whether  the  mortgage  is  legal  or 
equitable,  the  court  shall  proceed  to  inquire  whether  such  person 
is  mortgagee,  and  for  what  consideration,  and  under  what  cir- 
cumstances ;  and  it  may  then  direct  proper  accounts  and  in- 
quiries for  ascertaining  the  principal,  interest  and  costs  due  to  the 
mortgagee,  and  the  rents  and  profits,  &c.  received  b}^  him  or  for 
his  use  in  case  he  has  been  in  possession ;  and  the  comi,  if 
satisfied  that  there  ought  to  be  a  sale,  is  to  direct  notice  of  such 
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sale  to  be  inserted  in  the  newspapers,  and  the  trnstee  is  to  have 
the  conduct  unless  otherwise  ordered.  At  any  such  sale  the 
mortgagee  may  hid  ami  iiurchase.     (li.  73.) 

Q.  Wliat  application  is  to  he  made  of  the  ]troceeds  of  such 
sale  y 

A.  They  are  to  he  applied,  in  the  first  place,  in  pa^Tueut  of 
the  costs  of  the  trustee  occasioned  by  the  application  to  the 
court,  and,  in  the  next  place,  in  pajTuent  of  what  is  found  due 
to  the  mortgagee,  and  the  sm-jjlus  to  the  trustee.  In  case  the 
monies  arising  from  the  sale  are  insufficient  to  satisfy  the  mort- 
gagee, he  may  prove  for  the  deficiency,  and  receive  dividends 
rateably  with  other  creditors,  hut  not  so  as  to  distiu'b  a  dividend 
already  declared.     (E..  75.) 

Q.  What  order  may  be  made  as  to  the  letters  of  a  bankrupt  ? 

A.  "Where  a  receiving  order  is  made  against  a  debtor,  the 
court  may,  on  the  apphcation  of  the  official  receiver  or  trustee, 
from  time  to  time  order  that  for  such  time,  not  exceeding  tlu-ee 
months,  as  it  thinks  fit,  post  letters  addressed  to  the  banki-upt 
shall  be  re-directed  and  delivered  by  the  Post  Office  to  the 
official  receiver  or  trustee,  or  other"«ise  as  the  comt  directs. 
(Sect.  26.) 

Q.  The  tnistee  of  the  bankrupt  sells  the  goodwill  of  tlie 
bankrupt's  business ;  after  the  conveyance  the  bankrupt  himself 
commences  to  cany  on  the  same  business  in  the  immediate 
neiglibourliO(jd,  and  to  solicit  customers  of  the  old  business  to 
deal  with  him.  The  pm'cliaser  of  the  business  brings  an  action 
to  restrain  tlie  bankrupt  from  so  soliciting  the  old  customers  ? 
Will  he  succeed  ? 

A.  The  bankrupt,  not  liaving  joined  in  the  assignment  to  the 
purchaser,  may  solicit  tlie  old  customers  ( Walker  v.  Jloffram, 
L.  II.  10  Cli.  D.  355  ;  51  L.  J.  Ch.  108  ;  30  W.  II.  1G5 ;  45 
L.  T.  G50)  ;  l)ut  even  if  he  had  joined  in  the  conveyance  to  the 
purcliaser,  unless  he  had  covenanted  not  to  solicit  the  old 
customers,  he  might  do  so.     (Pearson  v.  Pearson,  27  Ch.  D.  145.) 

Q.  Can  trust  funds  in  the  possession  of  a  trustee  who  has 
become  bankrupt  be  followed  into  the  hands  of  the  trustee  in 
bankruptcy  ? 

A.  Tliey  can  bo  followed  so  long  as  tliey  can  be  identified. 
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and,  if  changed  into  other  property,  can  still  ho  followed  so  long- 
as  the  changes  can  be  traced,  unless  the  rights  of  piu'chasers  for 
value  intervene. 

Q.  "Wliat  penalty  does  an  undischarged  bankrupt,  who  obtains 
credit  to  the  extent  of  20/.  or  upwards,  subject  liimseK  to  ? 

A.  If  he  obtains  this  credit  without  informing  the  person 
giving  it  that  he  is  an  undischarged  bankrupt,  he  is  guilty  of  a 
misdemeanoui',  and  may  be  punished  as  if  he  had  been  guilty  of 
a  misdemeanom*  under  the  Debtors  Act,  1869.     (Sect.  31.) 

Q.  What  is  the  effect  of  the  bankruptcy  of  a  master,  upon 
the  articles  of  clerkship)  of  an  articled  clerk,  or  the  indentures  of 
an  apprentice  ? 

A.  The  adjudication  of  bankruptcy  shall,  if  either  the 
banki'upt,  or  the  apprentice,  or  clerk  gives  notice  in  wiiting  to 
the  trustee  to  that  effect,  be  a  complete  discharge  of  the  in- 
dentm^e  or  articles ;  and  if  any  money  has  been  paid  by  or  on 
behalf  of  the  apprentice  or  clerk  to  the  bankrupt  as  a  fee,  the 
trustee  may,  on  the  application  of  the  apprentice  or  clerk,  or 
of  some  person  on  his  behalf,  pay  such  smn  as  the  trustee,  subject 
to  an  appeal  to  the  cornet,  thinks  reasonable,  out  of  the  bankrupt's 
property,  to  the  apprentice  or  clerk,  regard  being  had  to  the 
amount  paid  by  him  or  on  his  behalf,  and  to  the  time  during 
which  he  has  served,  and  to  the  other  circmnstances  of  the  case  ; 
but  if  it  appears  expedient  to  the  trustee,  he  may,  on  the  appli- 
cation of  any  apprentice  or  articled  clerk,  transfer  the  indenture 
of  apprenticeship  or  articles  of  agreement  to  some  other  person. 
(Sect.  41.) 

Q.  What  disqualification  attaches  to  a  peer  on  being  adjudged 
bankrupt  ? 

A.  He  cannot  sit  or  vote  in  the  House  of  Lords.     (Sect.  32.) 

Q.  State  some  other  disqualifications  attaching  to  persons  who 
have  been  made  bankrupt. 

A.  A  member  of  parliament  is  disqualified  for  being  elected 
to,  or  sitting  or  voting  in,  the  House  of  Commons  or  on  any 
committee  thereon. 

So  a  bankrupt  cannot  be  appointed  or  act  as  a  justice  of  the 
peace,  or  be  elected  or  hold  the  office  of  mayor,  alderman  or 
councillor,  guardian  or  overseer  of  the  poor,  member  of  a  sani- 

k2 


132  nANKurPTCY. 

tary  authority,  a  school  hoard  or  highway  hoard,  a  hurial  hoai'd, 
or  a  select  vestry.     (Sect.  32.) 

Q.  "When  will  the  ahove  disqualifications  cease  ? 

A.  "Wlien  the  adjudication  of  hankruptcy  is  annulled,  or  when 
a  debtor  obtains  from  the  court  his  discharge,  with  a  cei'tificato 
to  the  effect  that  his  hankniptcy  was  caused  by  misfortune 
^nthout  any  misconduct  on  his  part.     (Sect.  32.) 

Q.  What  is  the  procedure  in  case  a  member  of  the  House  of 
of  Commons  is  adjudged  bankru})t  ? 

A.  If  the  disqualifications  are  not  removed  witliin  six  months 
from  the  date  of  the  order,  the  court  is  to  ceriify  the  same  to 
the  Speaker  of  the  House  of  Commons,  and  thereupon  tlie  seat 
of  the  member  becomes  vacant.     (Sect.  33.) 


CHAPTER  V. 

DIVIDENDS. 


Q.  Wliat  is  the  duty  of  a  trustee  before  declaring  a  final 
dividend  ? 

A.  "When  he  has  realized  all  the  property-  of  the  bankrupt,  or 
so  much  thereof  as  he  can,  in  tlie  joint  opinion  of  himself  and 
of  the  committee  of  inspection,  without  needlessly  protracting  the 
trusteeship,  he  is  to  declare  a  final  dividend  and  give  notice 
thereof  to  all  persons  whose  claims  have  been  notified  to  him 
but  not  estabhshed  to  liis  satisfaction,  that  if  they  do  not  estab- 
lish their  claims  to  the  satisfaction  of  the  court  within  the  thne 
limited  by  the  notice,  he  will  proceed  to  declare  a  final  dividend 
without  regard  to  their  claims.  After  the  expmation  of  sucli 
time  or  any  further  time  granted  by  the  court,  the  jiroperty  of 
the  bankrupt  is  to  be  diNaded  amongst  the  creditors  who  have 
proved  their  debts,  without  regard  to  the  claims  of  any  other 
persons.     (Sect.  62.) 

Q.  "What  is  the  position  of  a  creditor  who  has  not  proved  his 
debt  before  the  declaration  of  a  dividend  ? 
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A.  lie  is  entitled  to  be  paid  out  of  any  money  for  the  time 
being  in  the  hands  of  the  trustee  any  dividends  he  may  have 
failed  to  have  received,  before  that  money  is  applied  to  the  pay- 
ment of  any  futm^e  dividend  or  dividends,  but  he  is  not  entitled 
to  distm-b  the  distribution  of  any  dividend  declared  before  his 
debt  was  proved  by  reason  that  he  lias  not  participated  therein. 
(Sect.  61.) 

Q.  What  becomes  of  the  sm-plus  property  of  a  bankrupt  after 
payment  of  the  debts  ? 

A.  It  is  to  1)6  applied  in  payment  of  interest  from  the  date  of 
the  receiving-  order  at  the  rate  of  f  om-  per  cent,  per  annum  on  all 
debts  proved  in  the  banlo-uptcy ;  and  the  bankrupt  is  entitled  to 
any  sm^plus  remaining  after  any  such  payment  of  interest 
and  payment  of  the  costs  of  the  bankruptcy  proceedings. 
(Sect.  40,  par.  5 ;  sect.  65.) 

Q.  What  course  must  the  trustee  adopt  as  to  unclaimed 
dividends  ? 

A.  Where  he  has  under  his  control  any  dividend  which  has 
remained  unclaimed  for  more  than  six  months,  or  where,  after 
making  a  final  dividend,  he  has  under  his  control  any  undistri- 
buted monies,  he  is  to  pay  the  same  into  the  Bankruptcy  Estates 
Account  at  the  Bank  of  England.     (Sect.  162.) 

Q.  May  the  person  entitled  to  any  unclaimed  dividends  paid  in 
to  the  Bankruptcy  Estates  Account  obtain  payment  of  the 
same  ? 

A.  He  may  apply  to  the  Board  of  Trade  for  payment  thereof, 
and  if  the  Board  is  satisfied  that  he  is  entitled,  it  can  make  an 
order  for  payment  to  him.  There  is  an  appeal  to  the  High 
Com-t  from  the  Board  of  Trade.     {Ibid.  par.  4.) 

Q.  When  are  the  first  and  subsequent  dividends  to  be 
declared  ? 

A.  The  first  dividend  is  to  be  declared  and  distributed  before 
tlie  expiration  of  four  months  after  the  first  meeting  of  creditors, 
unless  the  trustee  satisfies  the  committee  of  inspection  that  there 
is  sufficient  reason  for  postponing  the  declaration  to  a  later  date. 
Subse(|uent  dividends  in  the  absence  of  sufficient  reason  to  the 
contrary  are  to  be  declared  and  distributed  at  intervals  of  not 
more  than  six  months.     (Sect.  58,  pars.  1  and  2.) 
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Q.  TVliat  is  the  duty  of  the  trustee  in  distributing  a  dividend 
to  creditors  residing  at  a  distance  ? 

A.  It  is  his  duty  to  make  provision  ft)r  debts  j)i'Ovable  and 
appearing  to  bi^  ibie  to  persons  resident  in  places  so  distant  that 
in  tlio  (irdinary  course  of  communication  tliey  have  not  liad 
sulHcient  time  to  tender  their  proofs,  or  to  establish  them  if 
disputed ;  also  for  debts  proN'able  in  l)ankruptcy,  the  subject  of 
claims  not  yet  determined.     (Sect.  GO.) 

Q.  ^Vliat  notice  is  the  trustee  to  give  of  his  intention  to 
declare  a  di-s-idend  ? 

A.  Not  more  than  two  months  before  declaring  a  dividend 
the  trustee  is  to  give  notice  of  his  intention  to  do  so  to  the  Board 
of  Trade  in  order  that  the  same  may  be  forthwith  gazetted,  and 
at  the  same  time  to  such  of  the  creditors  mentioned  in  the  bank- 
rupt's statement  of  affairs  as  have  not  yet  proved  their  debts. 
This  notice  is  to  specify  the  latest  day  up  to  which  proofs  are  to 
be  lodged,  which  is  not  to  be  less  than  foiu'teen  days  from  tlui 
date  of  sucli  notice.     (R.  232.) 

Q.  AYliat  course  should  be  adopted  by  the  trustee  before  de- 
claring a  dividend  ? 

A.  He  is  to  cause  notice  of  his  intention  to  do  so  to  be 
gazetted,  and  is  also  to  send  reasonable  notice  thereof  to  each 
creditor  who  has  not  proved  his  debt.  "Wlien  the  trustee  has 
declared  a  dividend,  he  is  to  send  to  each  creditor  who  has 
proved,  a  notice  showing  the  aiuount  of  his  dividend,  when  and 
how  payable,  and  a  statement  of  the  particulars  of  the  estate. 
(Sect.  58,  pars.  4,  5.) 

Q.  What  is  the  right  of  a  joint  creditor  of  a  firm  to  dividends 
out  of  the  separate  property  of  a  bankrupt  member  of  Ihe  firm  ? 

A.  He  lias  no  right  to  receive  a  dividend  uiilil  all  tlie  separate 
creditors  have  been  paid  in  full.      (Sect.  o!»,  jiar.  1.) 

Q.  AVhat  is  th(;  rule  as  to  the  declaration  of  dividends  of 
joiiii  and  separate  properties? 

A.  Tlie  dividends  of  the  joint  and  separate  projiei-ties  are, 
unless  other\\ise  f)rdered,  to  be  declared  together,  and  the  ex- 
penses are  to  be  a])])ortioned  between  the  estates  by  the  trustef>. 

Q.  Does  an  action  lie  against  a  trustet!  for  a  dividends  If 
not,  how  is  payment  of  the  dividend  enforced  ^ 
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A.  No  action  will  lie,  but  if  the  trustee  refuses  to  pay  it,  the 
court  may  order  him  to  pay,  and  also  to  j)ay  out  of  liis  own 
money  interest  for  the  time  that  it  is  withheld,  and  the  costs  of 
the  api)lieation.     (Sect.  53.) 

Q.  What  courses  are  open  to  a  secm^ed  creditor  who  desires 
to  share  in  a  dividend  ? 

A.  He  may  (1)  if  he  gives  up  his  security  prove  for  his 
whole  debt;  (2)  if  he  estimates  its  value  he  may  prove  for  the 
balance  ;  or  (3)  if  he  chooses  to  realize  it  he  may  prove  for  the 
deficiency.     (Sched.  2,  rr.  9,  10,  11.) 

Q.  The  creditor  of  a  firm  has  a  separate  security  upon  the  es- 
tate of  a  partner  in  the  firm.  May  he  prove  for  his  whole  debt 
against  the  joint  estate  while  retaining  the  separate  seciuity  ? 

A.  He  may  do  so,  because  the  ordinary  rules  as  to  a  secured 
creditor  relate  only  to  the  case  where  the  security  is  on  the  pro- 
perty belonging  to  the  estate,  against  whom  there  is  a  right  of 
proof,  and  not  where  the  secm^ity  is  over  the  property  of  a  third 
person.     (Baldwin,  335,  336.) 

Q.  If  a  secured  creditor  does  not  realize  or  surrender  his 
secm-ity,  what  must  he  do  to  entitle  himself  to  rank  for  divi- 
dends ? 

A.  He  must  state  in  his  proof  the  particulars  of  his  secmity, 
the  date  when  given,  and  the  value  at  which  he  assesses  it,  and 
he  is  then  entitled  to  a  dividend  in  respect  of  the  balance. 

Q.  What  course  may  a  trustee  adopt  after  such  proof  as  in 
the  last  answer  mentioned  ? 

A.  (1)  He  may  redeem  the  security  on  payment  to  the 
creditor  of  the  assessed  value,  or  (2)  if  dissatisfied  with  the 
assessment,  he  may  require  it  to  be  offered  for  sale  on  terms  to 
be  agreed  upon  between  himself  and  the  creditor,  or  in  defaidt 
of  agreement,  as  settled  by  the  coiu't.  A  creditor  may  force  the 
trustee  to  say  whether  he  will  redeem  or  not,  by  giving  him 
notice  in  writing,  and  if  the  trustee  does  not  within  six  months 
after  such  notice  signify  his  election  to  redeem,  it  will  cease. 
(Sched.  2,  r.  12.) 

Q.  May  a  creditor  amend  the  ^'aluation  of  his  proof  ? 

A.  He  may  do  so  on  showing  to  the  satisfaction  of  the 
trustee  or  the  court  that  the  valuation  was  made  bond  fide  upon 
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a  mistaken  ostimato,  or  that  tlie  sepurity  lias  (lliiiinishod  or  in- 
creased in  value  since  its  lu-evions  valuation.  If  the  creditor, 
ha\ang  vahied  his  security,  subsequently  realizes  it,  or  it  is  re- 
quu-ed  to  he  sohl  hy  the  trustee,  the  net  amount  realized  is  to  he 
substituted  for  the  amount  of  any  vahiation  l)rc^■iously  made  by 
the  creditor.     (Sched.  2,  r.  15.) 

Q.  What  is  the  ride  as  to  the  application  of  the  joint  and 
separate  property  of  bankruitt  partners  ? 

A.  The  joint  estate  is  a})i)li(able,  in  the  first  instance,  to  pay- 
ment of  the  joint  debts,  and  the  separate  estate  of  each  partner 
is  ajiplicable,  in  the  fii'st  instance,  to  the  pa^Tnent  of  his  separate 
debts.  If  there  is  a  surplus  from  the  separate  estate,  it  is  dealt 
Avith  as  part  of  the  joint  estate.  If  there  is  a  sm-jilus  from  the 
joint  estate,  it  is  to  be  dealt  with  as  part  of  the  respective  separate 
estates  of  the  partners  in  proportion  to  tlie  rights  and  interest  of 
each  i)artnor  in  tlie  joint  estate,     (Sect.  40,  par.  -j.) 

Q.  Can  a  proof  ever  be  made  by  the  trustee  on  behalf  of  the 
partnership  estate  against  the  separate  estate  of  one  of  the  indi- 
vidual partners  ? 

A.  Only  where  a  partner  has  fraudulently  converted  to  his 
own  use  property  belonging  to  the  fii'ni.     (Baldwin,  343.) 

Q.  Under  what  circumstances  can  a  partner  prove  against  the 
separate  estate  of  a  banki-upt  co-partner;  the  firm  being  also 
bankrupt  ? 

A.  He  cannot  prove,  so  long  as  any  joint  debts  exist  to  meet 
whidi  the  sm-plus  separate  estate  would  be  appUcable,  but 
(1)  if  there  never  were  any  joint  debts,  or  ['2)  if  the  joint  debts 
had  been  paid  in  full,  or  (3)  if  there  could  not  l)e  any  surplus  of 
the  separate  estate  available  for  the  joint  debts  (as  where  the 
separate  estate  is  insulficient  for  the  separate  debts),  a  partner 
may  prove  against  his  co-paiiner.     (Baldwin,  345.) 

Q.  AVhat  rule  exi.sts  as  to  proof  against  two  several  firms  which 
have  a  common  partner  ? 

A.  If  a  debtor  was  at  the  date  of  the  receiving  order  liable  in 
respect  of  distinct  contracts  as  a  member  of  two  or  more  distinct 
firms,  or  as  a  sole  contractor,  and  also  as  a  ni ember  of  a  firm,  the 
cireunistanee  that  the  firms  are  in  whole  or  in  jiart  conqKised  of 
the  same  individuals,  or  that  the  sole  contractor  is  also  one  of  the 
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joint  contractors,  is  not  to  prevent  proof  in  respect  of  tlio  con- 
tracts against  tlie  principals  respectively  liable  on  the  contracts. 
(Sclied.  2,  r.  18.) 

Q.  Where  a  partner  in  the  com^se  of  the  partnersliij)  business 
commits  a  fraud  against  a  third  party,  the  firm  having  become 
bankrupt,  what  are  the  rights  as  to  proof  of  the  person  so  de- 
frauded ? 

A.  He  may  prove  either  against  the  joint  estate,  or  against 
the  separate  estates  of  the  partner  who  committed  the  fraud,  and 
any  other  partner  privy  to  it  or  concerned  in  it  {E.p  parte  Adam- 
son,  Be  ColUe,  L.  R.  8  Ch.  D.  807 ;  47  L.  J.  Bank.  103;  38  L.  T. 
917  ;  2G  AV.  R.  890  ;  Ex  parte  Chandler,  Re  Barison,  L.  E.  13 
Q.  B.  D.  50 ;  50  L.  T.  6'3b)  ;  but  not  against  both  joint  and 
separate  estates. 

Q.  A.,  B.,  and  C.  are  partners  in  business.  A.  is  also  a 
trustee  of  certain  trust  funds  which  he  -svTongly  and  in  breach  of 
trust  employs  in  the  business.  The  firm  having  become  bank- 
rupt, the  question  arises  as  to  the  estate  or  estates  against  which 
proof  may  be  made  for  the  trust  funds  ? 

A.  If  the  other  members  of  the  firm  do  not  know  or  have  no 
means  of  laiowledge  of  the  character  of  the  funds,  A.  only  is 
liable,  and  proof  must  be  against  his  estate  alone,  and  not  against 
the  joint  estate;  but  if  the  firm  had  actual  knowledge,  or  even 
means  of  knowledge,  or  if  the  misappropriation  took  place  in  the 
ordinary  course  of  the  business  of  the  firm,  the  firm  will  be  liable, 
and  proof  can  be  made  against  the  joint  estate. 

Q.  What  are  the  rights  of  a  surety  as  to  proof  against  the 
estate  of  a  bankrupt  debtor  ? 

A.  He  has  no  right  of  proof  until  he  has  paid  something  on 
account  of  the  debt  to  the  creditor,  or  at  least  until  the  debtor 
ha\ing  made  default,  the  surety  becomes  liable  to  pay.  (Bald- 
win, 348.) 

Q.  What  are  the  surety's  rights  when  he  has  paid  the  debt  ? 

A.  If  he  pays  it  before  the  creditor  has  tendered  a  j^roof,  he 
is  entitled  himself  to  prove  for  the  Avhole  debt ;  but  if  he  pays 
after  a  creditor  has  tendered  a  proof,  he  is  entitled  to  stand  in 
such  creditor's  place  as  to  securities,  dividends  received,  and  other 
rights.     (Baldwin,  318,  319.) 


138  HANKKll'TCY. 

Q.  Wlion  may  a  surety  in-oye  for  coiitnl)ution  against  the 
estate  of  a  bankiiipt  co-surety  Y 

A.  He  can  only  do  so  when  lie  lias  paid  more  tlian  his  just 
proportion.  {Ej-  parte  Snoivden,  Re  Snoirden,  17  Ch.  1).  p.  44.) 
He  may  then  either  proye  himself  or  stand  in  the  principal 
creditor's  place  to  the  extent  for  which  he  may  proye,  if  the 
creditor  has  actually  proyed. 

Q.  Uiion  what  conditions  may  a  creditor  pro^•e  for  a  debt 
payable  at  a  date  subsequent  to  the  act  of  bankruptcy  Y 

A.  He  may  prove  for  such  a  debt  as  if  it  were  payable 
immediateh',  and  may  receive  di^•idends  equally  with  the  other 
creditors,  deducting  only  thereout  a  rebate  of  interest  at  the  rate 
of  5/.  per  cent,  per  annum  computed  from  the  declaration  of  a 
dividend  to  tlie  time  Avhen  the  debt  would  have  become  payable 
according  to  the  tenns  on  wliicli  it  was  contracted.  (Sched.  2, 
r.  21.) 

Q.  Can  a  foreign  creditor  wlio  has  proved  under  a  foreign 
bankruptcy  prove  in  an  English  bankiniptcy  Y 

A I  He  may  do  so  upon  the  terms  of  giving  credit  for  the 
amount  received  in  di\'ideuds  abroad.  {Banco  di  Poriiicjal 
against  Waddell,  L.  II.  0  App.  Ca.  IGl  ;  49  L.  J.  Bank.  33 ; 
28  W.  R.  477 ;  L.  T.  698.) 

Q.  AMiat  is  the  position,  as  a  creditor,  of  a  married  woman 
who  has  lent  money  to  her  hiisband  for  the  piu'poses  of  his 
trade  or  business  Y 

A.  Slie  can  only  prove  for  the  pirrpose  of  voting  or  di\idend 
after  tlie  other  creditors  are  satisfied,  and  if  she  wishes  to  jjrove 
equall}'  with  other  creditors  the  onus  lies  upon  the  married 
woman  to  prove  tliat  money  lent  by  her  to  her  husband  was  not 
lent  for  the  purjiose  of  his  trade  or  business.  (Married  Women's 
Property  Act,  1882,  s.  3;  Baldwin,  358.) 

Q.  State  generally  wliat  claims  may  be  provcil  in  bankruptcy. 

A.  Demands  in  the  nature  of  unliquidated  damages  arising 
othervNase  than  by  reason  of  a  contract,  promise,  or  breach  of 
trust  are  not  proveable  ;  nor  can  a  person,  liaving  notice  of  any 
a<t  of  bankruptcy  available  against  the  debtor,  prove  for  any 
del)t  contracted  by  the  debtor  subsequently  to  the  date  of  tlie 
notice;  but,  except  as  just  mentioned,  all  debts  and  liabilities, 
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present  or  futiu-e,  certain  or  contingent,  to  wlucli  tlie  debtor  is 
subject  at  the  date  of  the  receiving  order,  or  to  wliich  hc^  may 
become  subject  before  his  discharge  by  reason  of  any  obhgation. 
incurred  before  the  date  of  the  receiving  order,  are  to  be  deemed 
proveable  in  banlu'uptcy.      (Sect.  37,  pars.  1 — 3.) 

Q.  How  is  the  vakie  of  debts  or  liabilities  subject  to  a  con- 
tingency, or  of  uncertain  value,  to  be  estimated  ? 

A.  Such  debts  or  liabilities  are  to  be  estimated  by  the 
trustee,  and  any  person  aggrieved  by  such  estimate  may  appeal 
to  the  court.  If  the  coiu-t  is  of  opinion  that  the  value  is 
incapable  of  being  estimated  it  may  say  so,  and  thereupon  the 
debt  will  not  be  jDroveable  in  bankruptcy ;  but  if  it  is  capable 
of  being  estimated  the  court  may  assess  its  value  without  the 
intervention  of  a  jury,  and  the  assessed  amount  is  proveable. 
(Sect.  37,  pars.  4 — 7.) 

Q.  What  does  the  term  liability  include  for  the  purposes  of 
the  Bankruptcy  Act  ? 

A.  Any  compensation  for  work  or  labour  done,  any  obliga- 
tion to  pay  money  or  monies  on  the  breach  of  any  express  or 
implied  covenant,  contract,  agreement  or  undertaking,  whether 
the  breach  does  or  does  not  occur,  or  is  or  is  not  likely  to  occm- 
or  capable  of  occurring  before  the  discharge  of  the  debtor,  and 
generally  it  is  to  include  any  express  or  implied  agreement  or 
undeiiaking  to  pay  money  or  monies,  whether  fixed  or  unliqui- 
dated in  amount,  or  present  or  future,  certain  or  contingent,  as 
regards  time,  and  as  regards  mode  of  valuation  whether  capable 
of  being  ascertained  by  fixed  rule  or  as  a  mere  matter  of  ojjinion. 
(Sect.  37,  par.  8.) 

Q.  Grive  some  examples  of  claims  which  cannot  be  proved  in 
bankruptcy. 

A.  Unliquidated  damages  arising  otherwise  than  by  reason 
of  a  dii'ect  promise  or  breach  of  trust  cannot  be  j)roved.  (Sect. 
37,  par.  1.)  Damages  recovered  in  actions  of  tort  cannot  be 
proved  unless  they  become  liquidated  by  final  judgment,  award 
or  compromise,  before  the  receiving  order.  A  mere  verdict  is  not 
enough.  Damages  arising  from  breaches  of  trust,  or  an  amount 
found  due  on  taking  an  account  of  the  profits  in  an  action  for 
infringement  of  patent,  and  a  claim  for  damages  for  fraudulent 
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rejireseiitation  by  a  veiitlor  on  a  sale  of  shares  cannot  bo  proved. 
(Baldwin,  ;5G1,  ;iG-2.) 

Q.  Is  a  judgment  conclusive  e\'idence  of  a  debt  provable  in 
bankruptcy  ? 

A.  It  is  only  prima  facie  evidence  of  a  debt,  and  if  circum- 
stances of  suspicion  exist,  the  bankruptcy  com-t  may  require 
proof  of  the  consideration  ;  and  this  though  the  judgment  may 
have  gone  by  default  or  even  by  consent.     (Baldwin,  305.) 

Q.  What  is  meant  by  the  preferential  debts  ? 

A.  Certain  debts  "which  are  paid  in  full  before  all  others 
unless  the  property  of  the  bankrupt  is  insufficient  to  meet  the 
preferential  debts,  in  wliich  case  they  abate  in  equal  proportions 
between  themselves.     (Sect.  42,  par.  2.) 

Q.  Mention  the  preferential  debts. 

A.  (1)  All  parochial  or  local  rates  due  at  the  date  of  the 
receiving  order,  and  having  become  due  and  payable  within 
twelve  months  next  before  such  time,  and  all  assessed  taxes, 
land  tax,  property,  or  income  tax,  assessed  up  to  the  fifth  day 
of  April  next,  before  the  date  of  the  receiving  order,  and  not 
exceeding  in  the  whole  one  year's  assessment ;  (2)  aU  wages  or 
salary  of  any  clerk  or  servant  in  respect  of  ser\-ices  rendered 
to  the  bankrupt  diuing  four  months  before  the  date  of  the  re- 
ceiN^ng  order,  not  exceeding  50/. ;  and  (3)  all  wages  of  any 
labourer  or  workman,  not  exceeding  50/.,  whether  payable  for 
time  or  piece  work,  in  respect  of  services  rendered  to  the  bank- 
rupt during  four  months  before  the  date  of  the  receiving  order. 

Q.  IIow  has  the  above  rule  as  to  the  wages  of  a  labourer  been 
amendetl  as  regards  agricultural  labourers  '^ 

A.  By  4!>  »S:  50  Viet.  c.  28,  it  is  provided  that  where  any 
labourer  in  liusbandry  has  entered  into  a  contract  for  payment 
of  a  portion  of  his  wages  in  a  lump  sum  at  the  end  of  the  year  of 
hiring,  he  is  to  liave  priority  in  respect  of  the  whole  of  such  sum 
or  of  a  part  thereof,  as  the  court  may  decide  to  be  due  imder  the 
contract,  proportionate  to  the  time  of  service  uj)  to  the  date  of 
the  receiving  order. 

(I.  Wliat  is  the  position  of  a  friendly  society,  one  of  whose 
officers,  having  money  of  the  society  in  his  hands,  has  become 
bankrupt  '^ 
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A.  Under  the  Friendly  Societies  Act,  1875,  tlie  trustees  of 
such  society  have  a  preferential  claim  in  priority  to  any  other 
debts  or  claims  against  the  bankrupt's  estate,  and  also  in  pri- 
ority to  the  preferential  claims  just  mentioned.  (-38  &  -'{9 
Vict.  c.  60,  s,  15,  par.  7.) 

Q.  What  is  the  rule  as  to  set-off  in  bankruptcy  ? 

A.  Where  there  have  been  mutual  credits,  mutual  debts  or 
other  mutual  dealings  between  the  debtor  and  any  creditor,  an 
account  is  to  be  taken  of  what  is  due  from  the  one  party  to  the 
other  in  resjDcet  of  such  mutual  dealings,  and  the  sum  due  from 
the  one  party  is  to  be  set  off  against  any  sum  due  from  the 
other  party,  and  the  balance  of  the  account,  and  no  more,  shall  be 
paid ;  but  a  person  is  not  entitled  to  claim  the  benefit  of  any  set- 
off against  the  property  of  a  debtor  in  any  case  where  he  had, 
at  the  time  of  giving  credit  to  the  debtor,  notice  of  any  act  of 
bankruptcy  committed  by  the  debtor,  and  available  against  him. 
(Sect.  28.) 

Q.  Explain  what  is  meant  by  mutual  credits,  mutual  debts 
and  mutual  dealings  in  the  last  answer. 

A.  Mutual  credits  signify  debts  which  are  not  yet  due  as 
bills  of  exchange  which  are  matming  ;  mutual  debts  signify  lirpii- 
dated  sums  akeady  due;  mutual  dealings  include  unliquidated 
claims  for  breach  of  contract,  &e.  In  all  cases  the  set-off  must 
be  mutual,  i.  e.,  between  the  same  parties  and  in  the  same  right. 
Thus,  a  partnership  debt  cannot  be  set-off  against  the  seiDarate 
debt  of  one  paiiner,  and  vice  versa ;  nor  can  a  debt  due  to  an 
executor  be  set  off  against  a  debt  due  from  him  personally. 
(Baldwin,  375,  376.) 

Q.  A  shareholder  in  a  company  in  process  of  windiug-u^) 
becomes  bankrupt.  What  are  the  rights  of  the  liquidator  as  to. 
proof  ? 

A.  He  may  prove  not  only  for  arrears  of  calls  already  made, 
but  for  all  future  calls  to  the  amount  remaining  unpaid  on  the 
shares ;  and  this  is  also  the  ease  where  the  winding-up  com- 
mences subsequently  to  the  bankruptcy.     (Bakhnn,  379.) 

Q.  May  the  trustee  in  bankruptcy  of  n  contributory  of  a 
company  in  course  of  liquidation  set  off  against  claims  for  calls 
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in  the  winding-up  debts  owing  Ly  the  company  to  the  bank- 
rupt ? 

A.  He  may  do  so  mider  sect.  38,  above  quoted ;  but  unle>is 
the  coutrihutonj  is  a  bankntpt,  he  must  pay  liis  calls  in  full,  and 
has  no  right  of  set-off,  whether  the  company  be  limited  or  un- 
limited, in  voluntary  or  compulsory  liquidation. 

Q.  May  the  holder  of  a  bill  of  exchange  prove  for  the  full 
amoimt  of  a  bill  or  note  against  several  persons  who  are  liable 
thereon  in  different  capacities,  and  who  have  become  banki'upt  ? 

A.  As  a  general  rule,  he  may  prove  for  the  full  amount  of 
the  bill  or  note  against  all  parties  liable  thereon  until  he  receives 
in  the  whole  20.s.  in  the  £.  If,  pre^aously  to  proving,  he  has 
received  a  dividend,  or  a  dividend  has  been  declared,  on  any 
one  or  otlier  of  the  estates,  he  can  only  prove  for  the  balance. 
(Bald^nn,  380,  ;J81.) 


CHAPTER  VI. 

SPECIAL  rOINTS  RELATING  TO  THE  TRUSTEE. 

Q.  What  control  is  there  over  the  trustee  ? 

A.  He  is  to  have  regard  to  any  direction  given  by  resolutions 
of  creditors  in  general  meetings,  or  by  the  committee  of  in- 
spection ;  the  directions  of  the  former  ovemding  those  of  the 
latter.  (Sect.  89.)  The  Board  of  Trade  is  further  to  take 
cognizance  of  the  conduct  of  trustees,  and  if  they  do  not  faith- 
fully perform  tlieu*  duties,  statutory  or  other\nse,  or  in  tlie 
event  of  any  co)n]tlaint  by  a  creditor,  the  Board  is  to  take  such 
action  as  it  thinks  ht,  and  may  require  the  trustee  to  answer 
any  inquiries  made  by  them,  and  may  ajjply  to  the  court  to 
examine  him  on  oath.     (Sect.  91.) 

Q.  Is  there  any  appeal  against  the  decision  of  tlie  trustee  ? 

A.  Tlie  bankrupt,  or  any  of  tlie  creditors,  or  any  other  person 
aggrieved  by  any  act  or  decision  of  i\\Q  trustee,  may  apply  to 
the  com-t,  which  may  confinn,  reverse,  or  modify  such  act  or 
decision  as  it  thinks  fit.     (Sect.  90.) 
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Q.  state  generally  the  duties  of  a  trustee  in  relation  to  the 
property  of  the  banlu'upt. 

A.  He  must  take  possession  of  it,  and  of  the  deeds,  books,  and 
papers  of  the  bankrupt,  as  soon  as  may  be  ;  and  he  inust  supply 
the  official  receiver  with  all  information  relating-  to  the  books 
and  estates.  He  must  keep  proper  books,  and  enter  minutes  of 
the  proceeding's  at  meetings,  which  may  be  inspected  by  any 
creditor ;  he  must  furnish  creditors  on  request,  and  on  payment 
of  a  prescribed  fee,  with  a  list  of  creditors,  and  with  the  amount 
of  the  debt  of  each.  (Sect.  50,  par.  1 ;  sect.  68,  par.  4  ;  rr.  285, 
28G,  315.) 

Q.  What  is  the  duty  of  the  trustee  as  to  reports  to  the  Board 
of  Trade  ? 

A.  Not  less  than  once  a  year  he  must  transmit  to  the  Board 
of  Trade  a  statement  in  the  prescribed  form  showing  the  pro- 
ceedings up  to  date ;  which  statement  is  to  be  examined  by  the 
Board  of  Trade  who  are  to  call  the  trustee  to  account  for  any 
neglect,  &c.,  and  who  may  require  a  trustee  to  make  good  any 
losses  caused  by  his  neglect,  &c.  (Sect.  81.)  He  must  also, 
every  six  months  at  least,  send  to  the  Board  of  Trade  a  duplicate 
copy  of  the  cash  book  for  such  period,  together  with  the  necessary 
vouchers,  &c.     (R.  289.) 

Q.  What  is  the  duty  of  the  trustee  as  to  moneys  received  by 
him  ? 

^.  He  must  pay  the  money  into  the  Bankruptcy  Estates 
Account  at  the  Bank  of  England,  and  the  Board  of  Trade  is  to 
furnish  him  with  a  certificate  of  the  money  so  paid ;  but  if  it 
appears  to  the  committee  of  inspection  that  for  the  pm^pose  of 
the  debtor's  business,  or  of  obtaining  advances,  or  if  the  com- 
mittee shall  satisfy  the  Board  of  Trade  that  for  any  other 
reason  it  is  advantageous  for  the  trustee  to  have  an  account 
with  the  local  bank,  the  Board  of  Trade  shall  authorize  the 
trustee  to  make  his  payments  into  and  out  of  such  local  bank  as 
the  committee  may  select.     (Sect.  74,  pars.  3  and  4.) 

Q.  What  is  the  penalty  upon  a  trustee  retaining  moneys  of 
the  estate  in  his  own  possession  ? 

A.  If  at  any  time  he  retains  for  more  than  ton  days  a  smn 
exceeding  50/.,  or  such  other  amount  as  the  Board  of  Trade  in 
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any  particular  case  authorizes  him  to  retain,  then,  unless  he 
explains  the  retention  to  the  satisfaction  of  the  Board  of  Trade, 
he  is  liable  to  pay  interest  on  the  amount  so  retained  in  excess 
at  the  rate  of  20/.  per  cent,  per  annum,  and  is  to  have  no  claim 
for  remmieration,  and  may  he  removed  from  office  by  the  Board 
of  Trade,  and  is  to  be  liable  to  pay  any  expenses  occasioned  by 
his  default.  (Sect.  74,  par.  G.)  It  must  be  noted  that  no 
trustee  in  a  bankruptcy,  or  under  any  composition  or  scheme  of 
an-angement,  may  pay  any  sums  received  by  him  as  tnistee  into 
his  private  banking  account. 

Q.  What  is  the  liability  of  a  trustee  for  the  rent,  and  upon 
the  covenants  contained  in  a  lease  formerly  vested  in  the  bank- 
rupt ? 

A.  He  is  personally  liable  for  the  rent  accruing  due  after  his 
appointment,  and  also  for  any  breach  of  the  covenants  of  the 
lease  since  his  appointment,  but  he  has  a  right  to  be  indemnified 
out  of  the  estate.  {Titterton  v.  Cooper,  L.  R.  9  Q.  B.  D.  473 ; 
51  L.  J.  Q.  B.  472 ;  30  W.  R.  866 ;  46  L.  T.  870 ;  E.r  parte 
Dressier,  Be  Solomon,  L.  R.  9  Ch.  D.  252 ;  48  L.  J.  Bank.  20  ; 
39  L.  T.  377 ;  27  W.  R.  144.) 

Q.  How  is  a  vacancy  in  the  office  of  tnistee  to  be  filled  up  ? 

A.  The  creditors  at  a  general  meeting  may  appoint  a  person 
to  fill  the  vacancy,  and  thereupon  the  same  proceedings  as  to 
secmity  and  tlie  consent  of  the  Board  of  Trade  are  to  be 
adopted  as  in  the  case  of  a  first  appointment.  (Sect.  87, 
par.  1.) 

The  official  receiver,  on  the  request  of  any  creditor,  is  to 
summon  a  meeting  for  the  purpose  of  filling  such  vacancy ;  and 
if  the  creditors  do  not  -within  three  weeks  after  the  occurrence  of 
the  vacancy  appoint  a  person  to  fill  it,  tlie  otficial  receiver  must 
report  the  matter  to  the  Board  of  Trade  who  may  appoint  a 
trustee  subject  to  the  right  of  creditors  or  committee  of  insj)ec- 
tion  to  appoint  one  subsecpiontly.     (Sect.  87,  pars.  2,  3.) 

Q.  Who  acts  as  triLsteo  during  a  vacancy  in  that  office  ? 

A.  The  official  receiver.     (Sect.  87,  par.  4.) 

Q.  Wliat  course  must  a  trustee  adopt  when  lie  wishes  to 
resign  ? 

A.  He  is  to  call  a  meeting  of  creditors  to  consider  whether  his 
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resignation  shall  be  accepted  or  not,  and  lie  is  to  give  not  loss 
than  seven  days'  notice  of  this  meeting  to  the  official  receiver. 
(R.  304.) 

Q.  How  may  a  trustee  be  removed  from  his  office  ? 

A.  (1)  The  creditors  may,  by  ordinary  resolution,  at  a  meeting 
specially  called  for  that  purpose,  of  which  seven  days'  notice  has 
been  given,  remove  a  trustee  appointed  by  them,  and  may  at  the 
same  or  any  subsequent  meeting  appoint  another  person  to  fill 
the  vacancy.  (2)  If  the  Board  of  Trade  are  of  opinion  that  a 
trustee  appointed  by  the  creditors  is  guilty  of  misconduct,  or  fails 
to  perform  his  duties  under  this  act,  the  board  may  remove  him 
from  his  office,  but  if  the  creditors,  by  ordinary  resolution,  dis- 
approve of  his  removal,  he  or  they  may  appeal  against  it  to  the 
High  Court.     (Sect.  86.) 

Q.  What  power  of  removing  a  trustee  of  property  who  has 
become  bankrupt  is  vested  in  the  Chancery  Division  ? 

A.  The  Chancery  Division  may  now  appoint  a  new  trustee  on 
petition,  under  the  Trustees  Act,  1850,  s.  32,  in  the  place  of  a 
trustee  who  has  become  bankrupt,  whether  the  latter  voluntarily 
resigns  or  not.     (Sect.  147.) 

Q.  Where  there  is  no  committee  of  inspection  is  any  person 
or  body  substituted  in  its  stead  ? 

A.  If  there  is  no  committee  of  insjiection,  any  act  or  thing 
or  any  direction  or  permission  authorized  or  required  to  be  done 
or  given  by  the  committee  may  be  done  or  given  by  the  Board 
of  Trade  on  the  application  of  the  trustee.     (Sect.  22,  par.  9.) 

Q.  State  the  powers  of  the  trustee  apart  from  the  committee 
of  inspection. 

A.  He  has  power  to  (1)  sell  the  property  of  the  bankrupt, 
including  the  goodwill  of  his  business  and  the  book  debts,  by 
public  auction  or  private  contract,  either  as  a  whole  or  in 
parcels;  (2)  give  receipts;  (3)  prove  and  draw  dividends  in 
respect  of  any  debts  due  to  the  banki^upt;  (4)  exercise  any 
powers,  the  capacity  to  exercise  which  is  vested  in  the  trustee 
under  the  Bankruptcy  Act,  and  execute  any  powers  of  attorney, 
deeds,  and  other  instruments  for  the  pm-pose  of  can-ying  into 
effect  any  of  the  provisions  of  the  Banki'uptcy  Act ;  (5)  duly 


146  BANKRUrXCY. 

deal  witli  any  property  to  which  tlie  bankrupt  is  beneficially 
entitled  as  tenant  in  tail,  as  the  bankrupt  might  have  dealt  wtli 
it ;  that  is,  he  may  bar  the  entail  under  the  3  &  4  Will.  4, 
c.  74.     (Sect.  56.) 

Q.  What  things  may  a  trustee  do  with  the  permission  of  the 
committee  of  inspection  ? 

A.  He  may  (1)  carry  on  the  business  of  the  banla-upt  so  far 
as  may  be  necessary  for  the  beneficially  winding-up  of  the  same ; 
(2)  bring  or  defend  any  action  or  other  legal  proceeding  relating 
to  the  property  of  the  bankrupt ;  (3)  employ  a  solicitor  or  other 
agent  to  take  any  proceedings  or  do  any  business  which  may  be 
sanctioned  by  the  committee  of  inspection;  (4)  accept  as  the 
consideration  for  the  sale  of  any  property  of  the  bankrupt  a  sum 
of  money  payable  at  a  future  time  subject  to  such  stipidations  as 
to  security  and  otherwise  as  the  committee  tliink  fit ;  (5)  mort- 
gage or  pledge  any  part  of  the  property  of  the  bankrupt  for  the 
purj)ose  of  raising  money  for  the  papnent  of  his  debts ;  (6)  refer 
any  dispute  to  arbitration,  and  compromise  all  claims  and  liabilities 
on  such  terms  as  may  be  agreed  on ;  (7)  make  such  compromise 
or  other  aiTangement  as  may  be  thought  expedient  with  credi- 
tors ;  (8)  make  such  compromise  or  other  arrangement  as  may 
be  thought  expedient  with  respect  to  any  claim  arising  out  of  or 
incidental  to  the  property  of  the  bankrupt,  made  on  the  trustee 
by  any  person  or  by  the  trustee  on  any  person  ;  (9)  divide  in  its 
existing  form  amongst  the  creditors,  according  to  its  estimated 
value,  any  property  which  from  its  peculiar  nature  or  other 
special  circumstances  cannot  be  readily  or  advantageously  sold. 

Q.  May  a  committee  of  inspection  give  a  general  permission 
to  do  any  of  the  above-mentioned  things  ? 

A.  It  may  not  do  so.  It  may  only  give  permission  to  do  a 
particular  thing.     (Sect.  57.) 

Q.  Is  the  trustee  in  bankruptcy  liable  to  pay  the  costs  of  the 
solicitor  whom  he  has  employed  if  the  estate  is  insufficient  ? 

A.  It  appears  that  ho  is  so  liable.  Usually,  however,  tlie 
costs  of  a  solicitor  employed  by  the  trustee  are  allowed  out  of  the 
estate,  though,  the  right  of  the  solicitor  in  this  respect  being 
merely  the  right  of  his  trustee,  if  either  of  them  has  been  guilty 
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of  improper  conduct,  the  solicitor  will  not  be  allowed  his  costs 
although  they  have  heen  taxed  and  an  allocatur  made  by  the 
taxing  master.      (Baldwin,  310.) 

Q.  Can  a  bankrupt  purchase  the  property  of  the  estate  from 
the  trustee  ?     Can  the  trustee  himself  purchase  it  ? 

A.  The  banki'upt  may  do  so ;  but  not  the  trustee,  or  the 
trustee's  partner  or  solicitor.  ( Wilson  v.  Hardiviclx,  L.  R.  7  C.  P. 
473  ;  In  re  3Ioore,  51  L.  J.  Ch.  72  ;  In  re  Sparkcs,  W.  N.  (1881), 
117.) 

Q.  What  course  may  be  adopted  by  the  trustee  with  the 
permission  of  the  committee  of  inspection  as  to  superintendence 
of  the  bankrupt's  business  ? 

A.  The  trustee  with  such  permission  may  appoint  the  bank- 
rupt himself  to  superintend  the  management  of  the  property  or 
carry  on  the  trade  for  the  benefit  of  the  creditors ;  and  with  such 
permission  the  trustee  may  make  allowances  to  the  bankrujit  out 
of  his  property  for  the  support  of  himself  and  his  family,  or  in 
consideration  of  his  services  if  he  be  engaged  in  winding  up  his 
estate,  but  any  such  allowance  may  be  reduced  by  the  court. 
(Sect.  54,  pars.  1  and  2.) 

Q.  When  may  and  how  does  a  trustee  in  bankruptcy  obtain 
his  release  ? 

A.  When  he  has  realized  all  the  property  of  the  bankrupt,  or 
so  much  thereof  as,  in  his  opinion,  can  be  realized  without  need- 
lessly protracting  the  trust,  and  has  distributed  a  final  dividend, 
or  has  ceased  to  act  by  reason  of  a  composition  ha\dng  been  ap- 
jjroved,  or  has  resigned,  or  has  been  removed  from  his  office,  the 
Board  of  Trade  is,  on  his  application,  to  cause  a  report  on  his 
accounts  to  be  prepared,  and  he  is  to  comjoly  with  all  the  require- 
ments of  the  Board ;  and  the  Board  is  to  take  into  considera- 
tion such  report  and  any  objection  which  may  be  urged  by  any 
creditor  or  person  interested  against  the  release  of  the  trustee, 
and  so  either  grant  or  withhold  the  release  accordingly,  subject 
nevertheless  to  an  appeal  to  the  court.     (Sect.  82.) 

Q.   Wliat  effect  has  an  order  releasing  the  trustee  ? 

A.  It  discharges  him  from  all  liability  in  resj)ect  of  any  act 
done  or  default  made  in  the  administration  of  the  bankrupt's 

l2 
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affairs,  or  otherwise  iu  his  conJuct  as  trustee.  But  any  such 
order  may  be  revoked  on  proof  that  it  was  obtained  by  fraud  or 
by  suppression  or  concealment  of  any  material  fact. 

Where  the  trustee  has  not  previously  resigned  or  been  re- 
moved, his  release  oj^erates  as  a  removal  of  him  from  his  office, 
and  thereupon  the  official  receiver  becomes  the  trustee.  (Sect.  82, 
pars.  3,  4.) 

Q.  How  does  a  trustee  sue  and  how  is  he  sued  ? 
A.  He  may  sue  and  be  sued  by  the  official  name  of  "the 
trustee  of  the  property  of  a  bankrupt."     By  that  name  he 

may,  in  any  part  of  the  British  dominions  or  elsewhere,  hold  pro- 
perty of  every  description,  make  contracts  binding  his  successors 
in  office,  and  do  all  other  necessary  and  expedient  acts. 

Q.  What  is  the  rule  as  to  the  remuneration  of  persons  em- 
ployed by  a  trustee  or  manager  ? 

A.  Where  a  trustee  or  manager  receives  remuneration  for  his 
services  as  such,  no  pa}anent  is  to  be  allowed  in  his  accounts  in 
resj)ect  of  the  performance  by  any  other  person  of  the  ordinary 
duties  which  are  rec^uired  by  any  statute  or  rules  to  be  performed 
by  himself ;  and  where  the  trustee  is  a  solicitor  he  may  contract 
that  the  remuneration  for  liis  services  as  trustee  shall  include  all 
professional  services.      (Sect.  73,  pars.  1,  2.) 

Q.  What  does  the  Bankruptcy  Act  provide  as  to  the  taxation 
of  the  bills  of  solicitors,  managers,  and  others  ? 

A.  All  bills  and  charges  of  solicitors,  managers,  accountants, 
auctioneers,  brokers,  and  other  persons  not  being  trustees,  are  to 
be  taxed  by  the  prescribed  officer,  and  no  payments  in  respect 
thereof  are  to  be  allowed  in  the  trustee's  accounts  without  jiroof 
of  such  taxation  having  been  made.  The  taxing  master  is  also 
to  satisfy  himself  tliat  the  employment  of  sucli  solicitors  and 
other  persons  in  the  matters  charged  for  has  been  duly 
sanctioned.  Every  such  person,  on  re(juest  by  the  trustee 
(which  request  tlie  trustee  must  make  a  sufficient  time  before 
declaring  a  dividend),  shall  deliver  liis  bill  of  costs  or  charges  to 
the  proper  officer  for  taxation,  and  if  lie  fails  to  do  so  within 
seven  days  after  the  receipt  of  such  request,  or  such  further  time 
as  the  comt  may  grant,  the  trustee  is  to  declare  and  distribute 
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tlie  dividend  without  regard  to  any  claim  by  Iiini,  and,  tliere- 
npon,  any  sucli  claim  shall  he  forfeited,  both  as  against  the 
trustee  personally  and  as  against  the  estate.     {Ibid.,  pars.  3,  4.) 


CHAPTER  VII. 

DISCHARGE  OF  BANKRUPT. 


Q.  "When  may  the  hanki'upt  apply  to  the  cornet  for  his  dis- 
charge ? 

A.  He  may  apply  at  any  time  after  being  adjudged  bankrupt, 
but  his  application  is  not  to  be  heard  until  his  public  examina- 
tion is  concluded. 

It  is  to  be  heard  in  open  court.     (Sect.  28.) 

Q.  On  the  application  for  the  discharge,  what  circumstances 
is  the  court  to  take  into  consideration,  and  what  course  may  or 
must  it  adopt,  according  to  the  circumstances  ? 

A.  It  is  to  take  into  consideration  a  report  of  the  official 
receiver  as  to  the  bankrupt's  conduct  and  affairs,  and  it  may 
either  grant  or  refuse  an  absolute  order  of  discharge,  or  suspend 
the  operation  of  the  order  for  a  specified  time,  or  grant  an  order 
subject  to  any  conditions  with  respect  to  any  earnings  or  income 
which  may  afterwards  become  due  to  the  bankrupt,  or  with 
respect  to  his  after-acquired  property  ;  but  the  court  must  refuse 
the  discharge  in  all  cases  where  the  bankruj)t  has  committed  any 
misdemeanom*  under  the  Banki-uptcy  Act,  1883,  or  Part  II.  of 
the  Debtors  Act,  1869,  or  any  amendment  thereof,  and  is,  on 
proof  of  any  of  the  facts  mentioned  in  the  next  answer,  either  to 
refuse  the  order  of  discharge  or  suspend  its  oj^eration  for  a 
specified  time,  or  grant  it  subject  to  such  conditions  as  aforesaid. 
(Sect.  28,  par.  2.) 

Q.  What  are  the  facts  upon  proof  of  which  the  court  is  either 
to  refuse  the  order  of  discharge  or  suspend  its  oj)eration,  or 
grant  it  conditionally  ? 

A.   (1)  That  the  bankrupt  has  omitted  to  keep  such  books  of 
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account  as  are  usual  and  proper  in  tlio  business  carried  on  by 
him,  and  as  sufficiently  disclose  liis  business  transactions  and 
position  ANithin  tlie  three  years  immediately  preceding  the  bank- 
ruptcy ;  (2)  that  he  has  continued  to  trade  after  knowing  him- 
self to  be  insolvent ;  (3)  that  he  has  contracted  any  debt  prove- 
able  in  the  banla-uptcy  without  ha\'ing  at  the  time  of  contracting 
it  any  reasonable  or  probable  ground  of  expectation  (proof 
whereof  shall  lie  on  him)  of  being  able  to  pay  it ;  (4)  that  he 
has  brought  on  his  bankruptcy  by  rash  and  hazardous  specula- 
tions or  imjustifiable  extravagance  in  li%dng;  (5)  that  he  has 
put  any  of  his  creditors  to  unnecessary  expense  by  a  frivolous 
defence  to  any  action  properly  brought  against  him ;  (6)  that 
he  has  -within  three  mf)nths  preceding  the  date  of  the  receiving 
order,  when  unable  to  pay  his  debts  as  they  become  due,  given 
an  undue  preference  to  any  of  his  creditors ;  (7)  that  he  has  on 
any  previous  occasion  been  adjudged  bankrupt,  or  made  a 
statutory  composition  or  arrangement  with  his  creditors ; 
(8)  that  he  has  been  guilty  of  any  fraud  or  fraudrdent  breach  of 
trust. 

A  repoii  of  the  official  receiver  is  jJrinid  facie  evidence  of  any  of 
the  above  facts.     (Sect.  28,  par.  3.) 

Q.  What  penalty  is  incurred  by  a  bankrupt  who  has  in  con- 
sideration of  marriage  made  settlements  tending  to  defeat  his 
creditors  ? 

A.  (1)  In  the  ease  of  a  settlement  made  before  and  in  con- 
sideration of  marriage  where  the  settlor  is  not  at  tlie  time  of 
making  the  settlement  able  to  pay  all  his  debts  witliout  tlie  aid 
of  the  property  comprised  in  the  settlement ;  or  (2)  in  the  case 
of  any  contract  made  in  consideration  of  marriage  for  tlie  future 
settlement  on  or  for  the  settlor's  vnie  or  childi-en  of  any  money 
or  property  wherein  he  bad  not  at  the  date  of  his  marriage  any 
estate  or  interest  (not  being  money  or  property  of  or  in  right  of 
his  wife) ;  if  the  settlor  is  adjudged  bankrupt  or  compounds  or 
arranges  with  his  creditors,  and  it  appears  to  the  court  that  such 
settlement,  covenant,  &c.  was  made  in  order  to  defeat  or  delay 
creditors,  or  was  unjustifiable,  having  regard  to  the  settlor's 
affairs  at  the  time  it  was  made,  the  court  may  refuse  or  susjjcnd 
an  order  of  discharge,  or  grant  an  order  subject  to  conditions,  or 
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refuse  to  approve  a  composition  or  arrangement,  as  in  cases  where 
the  debtor  has  been  gaiilty  of  fraud.     (Sect.  29.) 

Q.  What  com-se  must  be  adopted  by  a  bankrupt  on  applying 
for  his  discharge  ? 

A.  He  must  produce  to  the  registrar  a  certificate  from  the 
official  receiver  specifying  the  number  of  his  creditors  of  whom  he 
has  notice,  and  whether  they  have  proved  or  not ;  and  the  regis- 
trar is  to  give  notice  of  the  day  and  place  of  tlie  hearing  of  the 
apphcation  for  discharge,  to  be  sent  not  less  than  twenty-eight 
days  before  the  day  appointed  to  the  trustee  and  official  receiver, 
and  also  to  the  Board  of  Trade  to  be  gazetted.  The  official 
receiver  is  also  to  send  a  copy  of  such  notice  to  each  creditor  not 
less  than  fom-teen  days  before  the  day  for  hearing.     (R.  235.) 

Q.  "Who  may  be  heard  on  an  apphcation  for  the  discharge  of 
a  bankrupt  ? 

A.  The  official  receiver,  and  the  trustee,  and  any  creditor. 
At  the  hearing  the  court  may  put  such  questions  to  the  debtor 
and  receive  such  evidence  as  it  thinks  fit.     (Sect.  28,  par.  5.) 

Q.  May  the  court  require,  as  one  of  the  conditions  of  discharge, 
the  bankrupt  to  submit  to  judgment  ? 

A.  It  may  require  him,  as  a  condition  of  his  discharge,  to  con- 
sent to  judgment  being  entered  against  him  by  the  official 
receiver  or  trustee  for  any  balance  of  the  debts  provable  under 
the  bankruptcy ;  but  in  such  case  execution  is  not  to  be  issued 
without  leave  of  the  court,  which  leave  can  only  be  given  on  proof 
that  the  bankrupt  has  since  his  discharge  acquired  property  or 
income  available  for  payment  of  his  debts.     {Ibid.,  par.  6.) 

Q.  Are  there  any  duties  incumbent  upon  a  discharged  bank- 
rupt? 

A.  Yes;  notwithstanding  his  discharge  he  must  give  such 
assistance  as  the  trustee  may  require  in  the  realization  and  dis- 
tribution of  such  of  his  property  as  is  vested  in  the  trustee,  and 
if  he  fails  to  do  so  he  is  guilty  of  a  contempt  of  court ;  and  the 
court  may  also,  if  it  thinks  fit,  revoke  his  discharge  without  pre- 
judice to  the  validity  of  anything  done  subsequent  to  the  dis- 
charge but  before  its  revocation.     {Ibid.,  par.  7.) 

Also  asked  thus  : — 

Q.  What  misconduct  on  the  part  of  a  discharged  bankrupt 
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will  autliorize  the  court  to  revoke  his  discharge  ?  Is  he  liable 
to  any  other  punishment  for  such  misconduct ':' 

Q.  From  what  debts  is  a  bankrupt  not  released  by  the  order 
of  discharge  ? 

A.  (1)  From  any  debt  on  a  recognizance,  or  from  any  debt 
with  which  the  bankrupt  may  be  chargeable  at  the  suit  of  the 
CrowTi,  or  of  any  person,  for  any  offence  against  a  statute  relating 
to  any  branch  of  the  public  revenue,  or  at  the  suit  of  the  sheriff, 
or  other  public  officer,  on  a  bail  bond  entered  into  for  the  appear- 
ance of  any  person  prosecuted  for  any  such  offence ;  and  he  is 
not  to  be  discharged  from  such  excepted  debts  unless  the  treasury 
certify  in  -^Titing  their  consent  to  his  being  discharged  there- 
from ;  or  (2)  fi-om  any  debt  or  liability  incurred  by  means  of 
any  fraud  or  fraudulent  breach  of  trust  to  which  he  was  a  party, 
or  from  any  debt  or  liability  whereof  he  has  obtained  forbear- 
ance by  any  fraud  to  which  he  was  a  party.  From  all  other 
debts  provable  in  the  bankruptcy,  an  order  of  discharge 
releases  the  bankrupt.     (Sect.  30.) 

Q.  State  some  debts  which  will  be  considered  to  be  incurred 
by  "  fraud  or  breach  of  tiiLst "  within  tlie  meaning  of  the  last 
answer. 

A.  These  words  will  include  a  debt  due  from  a  promoter  of  a 
company  for  secret  profits  made  by  liim  ;  so  they  will  include 
costs  ordered  to  be  paid  to  a  defendant  by  a  solicitor  who 
has  commenced  an  action  witliout  authority  from  the  plaintiff 
(Baldwin,  402)  ;  but  these  words  will  not  include  in  all 
probability  the  liability  arising  from  the  fraud  of  a  co-partner 
for  which  the  bankrupt  is  legally  responsible. 

Q.  Is  a  disci  large  in  a  foreign  bankruptcy  any  defence  to  an 
action  in  England  ? 

A.  If  the  debt  were  contracted  in  the  country  where  such 
discharge  was  granted  it  is  a  good  answer  to  the  action  here ; 
but  it  is  not  if  the  debt  were  contracted  in  this  country. 
{Ballnntine  v.  Goldiny,  Cooke's  Bankruptcy  Law,  520 ;  Potter  v. 
BroH-n,  5  East,  124  ;  Bartlcy  v.  Hodges,  1  B.  &  S.  375  ;  30  L.  J. 
Q.  B.  302 ;  Smith  v.  Buc/ianan,  1  East,  0.) 
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CHAPTER  VIII. 

CERTAIN  MISCELLANEOUS  POINTS. 

Q.  When  may  a  married  woman  be  made  bankrupt  ? 
A.  By  the  Married  Women's  Property  Act,  1882  (sect.  1), 
she  may  now  be  made  bankrupt  in  respect  of  her  separate  pro- 
perty when  she  is  carrying  on  a  trade  separately  from  her 
husband.  Before  this  act,  it  appears  that  if  she  was  living  apart 
from  her  husband,  under  a  decree  of  judicial  separation,  or  when 
she  was  in  a  like  position  under  a  protection  order,  or  when,  by 
the  custom  of  the  city  of  London,  she  was  deemed  a  sole  trader, 
or  when  her  husband  was  cirlUter  moi-tiius,  that  is,  a  convict  or 
an  exile,  she  might  have  been  made  bankrupt.  (Baldwin,  35.) 
Q.  Can  an  infant  be  made  banki-upt  ? 

A.  He  cannot,  and  this  is  so  even  if  he  conceals  the  fact  of 
his  infancy.     {Exjjarte  Jones,  Re  Jones,  L.  R,  18  Ch.  D.  109; 
50  L.  J.  Ch.  673 ;  29  W.  R.  747  ;  45  L.  J.  193.) 
Q.  Can  a  foreigner  be  made  bankrupt  ? 

A.  Not  unless  he  is  either  domiciled  in  England  (as  distin- 
guished fi'om  Scotland  or  Ireland),  or  unless,  within  a  year  before 
the  date  of  the  presentation  of  the  petition,  he  has  ordinarily 
resided,  or  had  a  dwelling-house  or  place  of  business  in  England. 
(Sect.  6,  par.  (d).) 

Q.  How  may  bankruptcy  proceedings  be  carried  on  by  or 
against  a  partnership  of  two  or  more  persons  ? 

A.  In  the  name  of  the  firm  ;  but  on  the  application  of  any 
person  interested,  the  court  may  order  the  names  of  the  persons 
who  are  partners  to  be  disclosed  and  verified  on  oath. 

A  similar  provision  applies  to  a  single  person  carrying  on 
business  under  a  partnership  name.     (Sect.  115.) 

It  must  be  noted  that  a  receiving  order  cannot  be  made 
against  any  corporation,  partnership,  or  association,  or  registered 
company.     (Sect.  123.) 

Q.  What  is  the  effect  of  the  death  of  the  debtor  pending 
proceedings  in  bankruptcy  ? 

A.  The  proceedings  are,  unless  the  court  otherwise  orders,  to 
be  continued  as  if  he  were  alive.     (Sect.  108.)     Under  the  Act 
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of  1869  the  jiroceeclings  lapsed,  unless  the  court  ordered  that 
they  shoidd  go  on.     (Sect.  89.) 

Q.  How  are  proceedings  in  Lanki'uptoy  evidenced  ? 

A.  Any  petition  or  copy  thereof,  or  order  or  certificate  or 
copy  thereof,  or  any  other  document  or  copy  thereof,  made  or 
used  in  the  course  of  any  haukmptey  proceedings,  sliall,  if  it 
appears  to  he  sealed  -with  the  seal  of  the  com-t,  or  purports  to  he 
signed  hy  any  judge  thereof,  or  is  certified  as  a  copy  by  any 
registrar  thereof,  be  receivable  in  evidence  in  all  legal  pro- 
ceedings.    (Sect.  134.) 

Q.  A.  member  of  a  partnership  firm  is  adjudged  bankrupt : 
what  course  may  be  adopted  by  the  trustee  of  his  estate  as  to 
debtors  to  the  partnersliip  estate  ? 

A.  The  com-t  may  authorize  the  trustee  to  biing  an  action  for 
such  debts  in  the  name  of  the  trustee  and  of  the  solvent  partner, 
and  any  release  by  such  solvent  partner  is  void.  Notice  of  the 
appKcation  for  authority  to  conunence  the  action  must  be  given 
to  the  partner,  and  he  may  show  cause  against  it,  and  on  his 
application  the  com-t  may,  if  it  thinks  fit,  direct  that  he  shall 
receive  his  proper  share  of  the  proceeds  of  the  action,  and  if  he 
does  not  claim  any  benefit  therefrom,  he  is  to  be  indemnified 
against  costs  as  the  comi;  directs.     (Sect.  113.) 

Q.  A  building  agreement  prondes  that  all  building  and  other 
materials  brought  by  the  builder  on  the  land  shall  become  the 
property  of  the  landlords.  An  execution  creditor  of  the  builder 
issues  execution  against  the  building  plant,  and  claims  that  the 
agreement  as  to  the  chattels  is  a  bill  of  sale  and  requires  regis- 
tration. 

A.  The  agreement  does  not  require  registration,  and  the  exe- 
cution creditor  cannot  therefore  issue  execution  against  the 
materials.     {Reeves  v.  Barloic,  12  Q.  B.  D.  43G.) 

Q.  Explain  the  doctrine  of  Kr  parte  Wariixj,  19  Ves.  344 ; 

E-ose,  184. 

A.  This  case  decided  that  where  the  estates  of  both  drawer  and 
acceptor  of  bills  or  a  bill  of  exchange  are  insolvent  and  in  course 
of  judicial  administration,  and  where,  as  between  drawer  and 
acceptor,  certain  secmities  or  funds  liave  been  appropriated  to 
meet  the  acceptances,  the  holders  of  the  bills,  although  they  have 
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been  in  no  way  parties  to  the  arrangement,  have  a  right  to  such 
securities  and  property  to  meet  the  accei)tances.  The  reason  is, 
that  both  drawer  and  acceptor,  being  unable  to  pay  the  bills,  have 
no  right  to  tlie  assets  out  of  which  the  payment  was  intended  to 
be  made.  The  holder's  right  does  not  arise  from  any  equity  in 
himself,  but  from  a  difficulty  in  saying  that  the  securities  should 
equitably  belong  to  the  estate  of  either  di-awer  or  acceptor. 


CHAPTER  IX. 

COMPOSITION  OR  SCHEME  OF  ARRANGEMENT. 

Q.  May  the  creditors  resolve  upon  accepting  a  composition 
instead  of  making  the  debtor  banki-upt  ? 

A.  They  may  at  the  first  meeting,  by  special  resolution,  resolve 
to  entertain  a  proposal  for  a  composition  or  a  scheme  of  aiTange- 
ment.     (Sect.  18,  par.  1.) 

Q.  What  is  a  special  resolution  within  the  meaning  of  the 
Bankruptcy  Act  P 

A.  It  means  a  resolution  decided  by  a  majority  in  number 
and  tln-ee-fom-ths  in  value  of  the  creditors  present,  personally  or 
by  proxy,  at  a  meeting  of  creditors,  and  voting  on  the  resolutions. 
(Sect.  168.) 

Q.  When  will  such  composition  or  scheme  be  binding  on  the 
creditors  ? 

A.  Not  unless  it  is  confirmed  by  a  resolution  passed  (by  a 
majority  in  number  rej)resenting  three-foui'ths  in  value  of  all  the 
creditors  who  have  proved)  at  a  subsequent  meeting  of  the  credi- 
tors, and  unless  also  approved  by  the  court.     (Sect.  18,  par.  2.) 

Q.  How  may  a  creditor  signify  his  assent  to,  or  dissent  from, 
such  composition  or  scheme  ? 

A.  By  a  letter  addressed  to  the  official  receiver  in  the  pre- 
scribed form,  and  attested  by  a  witness,  so  as  to  be  received  by 
the  official  receiver  not  later  than  the  day  preceding  such  subse- 
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quent  meeting,  and  such  creditor  is  to  be  taken  as  being  present 
and  voting  at  such  meetmg.     (Sect,  18,  par.  2.) 

Q.  AVhen  is  such  subsequent  meeting  to  be  held  ? 

A.  It  is  to  be  summoned  by  the  official  receiver  by  not  less 
than  seven  days'  notice,  and  is  not  to  be  held  until  after  the 
public  examination  of  the  debtor  is  concluded.  The  notice  is  to 
state  generally  tlie  terms  of  the  proposal,  and  to  be  accompanied 
by  a  report  of  the  official  receiver  thereon.     {Ibid.,  par.  3.) 

Q.  State  some  of  the  provisions  relating  to  the  approval  of 
such  composition  by  the  coui't. 

A.  (1)  The  debtor  or  the  official  receiver  may  apply  to  the 
court  to  approve  the  composition  or  scheme,  and  notice  of  the 
time  for  hearing  the  application  is  to  be  given  to  each  creditor 
who  has  proved ;  (2)  before  sucli  a  composition  or  scheme  is 
approved,  the  court  is  to  hear  a  report  of  the  official  receiver  as 
to  its  terms,  and  as  to  the  conduct  of  the  debtor,  and  any  objec- 
tions which  may  be  made  by  or  on  behalf  of  any  creditor; 
(3)  if  the  court  is  of  opinion  that  the  terms  of  the  composition 
or  scheme  are  not  reasonable,  or  are  not  calculated  to  benefit  the 
general  body  of  creditors,  or  in  any  case  in  wliieh  the  coui-t  is 
required,  where  the  debtor  is  adjudged  banlo-upt,  to  refuse  his 
discharge,  the  court  shall,  or  if  after  such  facts  are  proved  as 
would  justify  the  court  in  refusing,  qualifying,  or  suspending  the 
debtor's  discharge,  the  court  may,  in  its  discretion,  refuse  to 
approve  the  composition  or  scheme.     {Ibid.,  pars.  4 — 6.) 

Q.  What  is  the  effect  of  the  acceptance  and  approval  of  a 
composition  or  scheme  ? 

A.  It  is  binding  on  all  creditors  so  far  as  relates  to  any  debts 
due  to  them  from  the  debtor  and  provable  in  bankruptcy.  A 
certificate  of  i\u;  ofiicial  receiver  tliat  the  composition  or  scheme 
has  been  duly  accepted  and  approved  is,  in  the  absence  of  fraud, 
conclusive  as  to  its  validity.     {Ibid.,  pars.  8,  9.) 

Q.  How  may  the  provisions  of  a  composition  or  scheme  be 
enforced  ? 

A.  On  the  application  to  tlio  Court  of  Bankruyttcy  of  any 
person  interested,  and  any  di.s(jbedienco  to  an  order  made  on 
Bucli  application  is  to  bo  deemed  a  contempt  of  court.  {Ihid.y 
par.  10.) 
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Q.  What  com^se  may  be  adopted  if  instalments  due  in  pur- 
suance of  the  composition  or  scheme  are  not  paid  ? 

A.  If  default  is  made  in  payment  of  any  instalment,  or  if  it 
appears  to  the  court  that  there  is  a  legal  ditficulty  which  woidd 
cause  injustice  or  undue  delay,  or  that  the  approval  of  the  coui-t 
was  obtained  by  fraud,  the  court  may,  on  ap[)lication  by  any 
creditor,  adjudge  the  debtor  banla'upt,  and  annul  the  composition 
or  scheme,  but  without  prejudice  to  the  validity  of  anything 
duly  done  in  pm-suance  thereof.     {Ibid.,  par.  11.) 

Q.  What  must  be  done  in  relation  to  the  property  of  the 
debtor  upon  the  approval  of  a  composition  or  scheme  ? 

A.  The  official  receiver  is  forthwith  to  put  the  debtor  (or,  as  the 
case  may  be,  the  trustee  under  the  composition  or  scheme)  into 
possession  of  the  debtor's  property.  The  court  is  also  to  rescind 
the  receiving  order.     (R.  208.) 

Q.  If  no  trustee  is  appointed  in  case  of  composition,  who  acts 
as  trustee? 

A.  The  official  receiver.     (E.  209.) 

Q.  Must  a  trustee  appointed  under  a  composition  or  scheme 
of  arrangement  to  administer  the  debtor's  property,  or  manage 
the  business,  give  any  secmity  ? 

A.  He  must  give  secm-ity  to  the  satisfaction  of  the  Board  of 
Trade  in  like  manner  as  if  he  were  a  trustee  in  bankruptcy,  and 
if  he  fails  to  give  such  secmity,  he  may  be  removed  by  the 
Board  of  Trade.     (R.  210.) 

Q.  How  must  debts  be  proved  in  the  case  of  a  composition  ? 

A.  Every  person  claiming  to  be  a  creditor,  who  has  not  proved 
his  debt  before  the  approval  of  the  composition  or  scheme,  is  to 
lodge  his  proof  with  the  trustee,  or  if  there  is  no  tnistee,  with 
the  official  receiver,  who  is  to  admit  or  reject  the  same.  No 
creditor  is  entitled  to  enforce  the  payment  of  any  part  of  the 
sums  payable  under  a  composition  or  scheme  until  his  proof 
has  been  admitted.     (R.  215.) 

Q.  What  provision  is  there  as  to  the  acceptance  of  a  com- 
position by  the  creditors,  the  debtor  having  abeady  been 
adjudged  bankrupt? 

A.  The  creditors  may  at  any  time  after  the  adjudication,  by 
special  resolution,  resolve  to   entertain  a  proposal  for  a  com- 


X58  BANKRUPTCY. 

position  in  satisfaction  of  the  debts  due  to  tliem  under  tlie  bank- 
ruptcy, or  for  a  scheme  of  arrangement ;  and  thereupon  the  same 
proceedings  shall  be  taken  and  consequences  ensue  as  in  the 
ease  of  a  composition  or  scheme  accepted  before  the  adjudication. 
(Sect.  23,  par.  1.) 

If  the  court  approves  such  composition  or  scheme  ijt  may- 
make  an  order  annulling  the  bankniptcy  and  vesting  the 
property  of  the  banki-upt  in  him,  or  in  such  other  person  as  the 
com-t  may  appoint,  and  subject  to  such  conditions  as  it  may 
declare.     {Ibid,,  par.  2.) 


CHAPTER  X. 

JUDGMENT  debtor's  SUMMONS. 


Q.  "What  is  meant  by  a  judgment  debtor's  summons  ? 

A.  "Wliere  a  person  has  made  default  in  payment  of  any 
judgment  debt,  he  may  be  committed  to  prison  for  a  term  not 
exceeding  six  weeks,  or  until  payment  of  the  debt.  In  the  case 
of  any  inferior  court,  this  power  is  to  be  exercised  only  by  a 
judge  or  his  deputy,  and  by  an  order  made  in  open  court,  show- 
ing on  its  face  the  ground  on  whicli  it  is  issued.  It  must  also, 
in  every  case,  be  proved  that  the  debtor  lias  had  since  the  date 
of  the  judgment  the  means  to  pay,  and  has  refused  or  neglected 
to  pay.    (Baldwin,  319  and  321 ;  32  &  33  Vict.  c.  69,  s.  5.) 

Q.  By  whom  is  jurisdiction  under  sect.  5  (see  last  answer)  of 
the  Debtors  Act  now  exercised  ? 

A.  It  is  exercised  by  the  bankruptcy  judge  of  the  High 
Court,  but  not  by  the  registrars ;  it  also  can  be  exercised  by 
any  county  court  within  the  jurisdiction,  although  the  amount 
of  the  judgment  debt  exceeds  50/.  (Sect.  103 ;  r.  355.)  An 
ai»]K'al  lies  on  a  judgment  debtor's  summons  from  the  bank- 
ruptcy judge  of  tlie  lligli  Court  to  the  Court  of  Ai>])eal,  and  not 
to  a  divisional  com-t.  {Griicsc  v.  Laxcellcs,  L.  E.  V'\  Q.  B.  I). 
901  ;  53  L.  J.  (i.  Vk  578;  32  W.  If.  71)4;  1  Monvll,  183.) 
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Q.  What  course  is  open  to  the  court  upon  an  application  for 
the  committal  of  a  judgment  debtor,  except  that  of  committing 
him  or  dismissing  the  smnmons  ? 

A.  The  court  may,  if  it  thinks  fit,  in  lieu  of  committing  him, 
with  the  consent  of  the  judgment  creditor,  and  on  payment  by 
him  of  the  prescribed  fee,  make  a  receiving  order  against  the 
debtor.  In  such  case  the  judgment  debtor  is  deemed  to  have 
committed  an  act  of  bankruptcy  at  the  time  the  order  was  made. 
(Sect.  105,  par.  5.) 


CHAPTER  XI. 


SMALL  BANKRUPTCIES  AND  ADMINISTRATION  IN  BANKRUPTCY  OF  A 
DECEASED  INSOLVENT'S  ESTATE. 

Q.  What  is  meant  by  a  small  bankruptcy  ? 

A.  This  occurs  where  the  court  is  satisfied  by  affidavit  or 
otherwise,  or  by  a  report  of  the  official  receiver,  that  the  property 
of  the  debtor  is  not  likely  to  exceed  in  value  300/.  It  may  then 
make  an  order  that  the  debtor's  estate  is  to  be  administered  in  a 
summary  manner.     (Sect.  121.) 

Q.  What,  in  cases  of  small  bankruptcies,  are  the  principal 
modifications  of  the  ordinary  provisions  as  to  bankruptcy  ? 

A.  (1)  If  the  debtor  is  adjudged  banla^uptthe  official  receiver 
is  to  be  the  trustee  ;  (2)  there  is  no  committee  of  inspection,  but 
the  official  receiver  may  do,  with,  the  permission  of  the  Board  of 
Trade,  all  things  which  may  be  done  by  the  trustee,  with  the 
pennission  of  the  committee  of  inspection  ;  (3)  there  can  be  no 
jury  to  decide  questions  of  fact ;  (4)  if  the  official  receiver 
satisfies  the  court  that  the  debtor  has  absconded,  or  does  not 
intend  to  propose  a  composition  or  scheme,  or  that  the  composition 
or  scheme  proposed  is  not  reasonable  or  calculated  to  benefit  the 
general  body  of  creditors,  the  com-t  may  adjudge  the  debtor 
bankrupt;  (5)  so,  if  it  appears  to  the  coiu't  that  such  composition 
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or  sclieme  ouglit  not  to  be  sanctioned  by  reason  of  the  conduct 
of  the  debtor,  the  court  may  adjudge  liim  bankrupt ;  (6)  no 
appeal  will  lie  from  any  order  of  the  coui-t,  except  by  leave  of 
the  court ;  (7)  notice  of  meetings  (other  than  first  meetings),  or 
of  sittings  of  the  court,  are  only  to  be  sent  to  creditors  whose 
debts  or  claims  exceed  21.  ;  (8)  the  estate  is  to  be  realized  with  all 
reasonable  dispatch,  and,  where  practicable,  distributed  in  a 
single  dividend  when  realized.     (E.  273.) 

Q.  What  course  may  sometimes  be  adopted  where  a  judgment 
has  been  obtained  against  a  debtor  in  a  county  court,  and  the 
debtor  is  imable  to  pay  ? 

A.  If  the  debtor  alleges  that  his  whole  indebtedness  amounts 
to  a  sum  not  exceeding  50/.,  inclusive  of  the  debt  for  which  the 
judgment  is  obtained,  the  county  court  may  make  an  order 
providing  for  the  administration  of  liis  estate,  and  for  the 
pajTuent  of  liis  debts  by  instalments  or  other^\ise,  and  either  in 
full  or  to  such  an  extent  as  the  comt  thinks  practicable,  and 
subject  to  any  conditions  as  to  future  earnings.  If,  in  the 
opinion  of  the  county  court  in  which  the  judgment  is  obtained, 
it  is  inconvenient  for  that  court  to  administer  the  estate,  it  is  to 
send  a  certificate  of  the  judgment  to  the  county  court  in  the 
district  of  ^\hicli  the  debtor  or  the  majority  of  the  creditors 
resides  or  reside,  and  thereupon  the  latter  coimty  com-t  has  all 
the  powers  whicli  it  would  have  had  under  this  provision  had 
judgment  been  obtained  in  it.     (Sect.  122,  pars.  1,  3.) 

Q.  "What  is  the  effect  of  the  making  of  such  an  order  for 
administration  ? 

A.  After  the  order  no  creditor  whose  debt  has  been  notified 
by  the  creditor  to  the  county  com-t,  has  any  remedy  against 
the  person  or  property  of  tlie  debtor,  except  A\ith  leave  of  tlie 
court  and  on  terms  ;  and  any  county  court  or  inferior  court  in 
wliich  proceedings  are  pending  against  the  debtor  in  respect  of 
any  such  debt,  sliall,  on  receiving  notice  of  the  order,  stay  the 
proceedings,  but  may  allow  costs  abeady  incurred  by  the 
creditor.     {Ibid.,  par.  5.) 

Q.  What  is  the  consequence  if  tlie  debtor  makes  default  in 
paj-ment  of  any  instalment  ordered  to  be  paid  by  such  adminis- 
tration order  ? 
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A.  Ho  sliall,  unless  tlie  contrary  is  proved,  be  deemed  to 
liave  liad  since  the  date  of  tlie  order  means  to  i^ay,  and  to  liave 
refused  or  neglected  to  pay.      (Ibid.,  par.  6.) 

Q.  Is  the  property  of  the  debtor  protected  to  any  extent  from 
execution  from  a  county  court  judgment,  where  his  total  in- 
debtedness is  under  50/.  ? 

A.  Where  it  appears  to  the  registrar  of  the  county  court  that 
the  property  of  the  debtor  exceeds  in  value  10/.,  execution  may 
be  issued  against  his  goods ;  but  his  household  goods,  wearing 
apparel,  tools,  and  the  implements  of  his  trade  to  the  value  in 
the  whole  of  20/.,  are  protected  from  seizm-e.     [Ibid.,  par.  4.) 

Q.  Under  what  circumstances  may  the  estate  of  a  deceased 
insolvent  be  administered  in  bankruptcy  ? 

A.  Any  creditor  of  a  deceased  debtor  whose  debt  would  have 
been  sufficient  to  support  a  bankruptcy  petition  against  such 
debtor  had  he  been  alive,  may  present  a  petition  for  an  order 
for  the  administration  of  the  deceased's  estate  according  to  the 
law  of  banla-uptcy.  Upon  the  prescribed  notice  being  given  to 
the  personal  representative,  the  court  may,  upon  proof  of  the 
petitioner's  debt,  unless  satisfied  that  his  estate  is  probably 
solvent,  make  an  order  for  the  administration  in  bankruptcy  of 
the  deceased's  estate.     (Sect.  125,  pars.  1,  2.) 

Q.  How  soon  may  an  order  for  administration  as  just  men- 
tioned be  made  ? 

A.  Not  until  the  expii-ation  of  two  months  from  the  date  of 
the  grant  of  probate  or  letters  of  administration,  unless  with  the 
concurrence  of  the  legal  personal  representative  of  the  deceased, 
or  unless  the  petitioner  proves  to  the  satisfaction  of  the  com't 
that  the  debtor  committed  an  act  of  banla-uptcy  within  tlu-ee 
months  prior  to  his  decease.     {Ibid.  par.  3.) 

Q.  What  effect,  if  any,  has  the  commencement  of  administra- 
tion proceedings  upon  the  power  of  the  court  to  make  an  order 
as  just  mentioned  ? 

A.  If  proceedings  have  been  commenced  in  any  com't  for  the 
administration  of  the  deceased's  estate,  no  petition  for  adminis- 
tration in  bankruptcy  may  be  presented  to  tlie  Banki'uptcy 
Com-t,  but  the  court  in  which  the  administration  proceedings 
are  going  on  may,  on  the  application  of  any  creditor,  and  on 
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proof  that  tlie  estate  is  insufficient  to  pay  its  debts,  transfer  the 
proceedings  to  the  Bankruptcy  Court,  wliich  raa^'  then  make  an 
order  for  the  administration  of  the  estate  upon  Avliich  the  like 
consequences  ensue  as  inider  such  an  order  made  on  the  petition 
of  a  creditor;  hut  the  j.ower  to  transfer  will  not  be  exercised 
where  the  estate  is  small.  (Sect.  12o,  par.  4 ;  Iliggs  v.  IFeber, 
L.  E.  29  Ch.  D.  23G ;  54  L.  J.  Cli.  749 ;  33  AV.  R.  874 ;  52 
L.  T.  512.) 

Q.  State  some  additional  points  relating  to  tho  administration 
in  banki-uptcy  of  a  deceased  insolvent's  estate. 

A.  (1)  Upon  the  order  being  made  for  administration,  tho 
property  is  to  vest  in  the  official  receiver  as  trustee,  who  is  to 
realize  and  distribute  the  same.  (2)  He  is  to  have  regard  to 
any  claim  by  the  legal  personal  representative  for  proper  funeral 
and  testamentary  expenses,  which  is  to  be  a  preferential  debt, 
payable  in  priority  to  all  other  debts.  (3)  Any  sm-plus,  after 
payment  in  full  of  the  debts  and  tlie  costs  and  interest,  is  to  be 
paid  to  the  personal  representative.  (4)  Notice  to  the  personal 
representative  of  the  presentation  by  a  creditor  of  a  banki-uptcy 
petition,  is  equivalent  to  notice  of  an  act  of  banki-uptcy. 
{Ibid.,  pars.  5—11.) 

Q.  The  sheriff,  liaving  seized  goods  in  execution,  proposes  to 
sell  them  by  private  contract  to  a  pmx-haser  :  may  he  do  so  ? 

A.  He  may  not  do  so.  In  case  the  execution  is  for  a  smu 
exceeding  20/.  including  expenses,  he  must,  unless  the  court 
otherwise  provides,  sell  them  by  public  auction,  whic-h  must  be 
publicly  advertised  for  three  days  preceding  the  day  of  sale. 
(Sect.  145.) 

If  the  execution  is  for  a  sum  under  20/.,  they  may  be  sold  by 
private  contract. 
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CHAPTER  I. 

NATUKE  AND  SOURCES  OF  ECCLESIASTICAL   LAW  :    DEFINITIONS  AND 
JUPaSDICTIOX. 

Q.  Of  what  kind  of  laws  does  ecclesiastical  law  consist  ? 

A.  (1)  Certain  statutes,  together  mtli  various  enactments 
made  in  pm^suance  of  or  ratified  by  statutes ;  (2)  certain  parts 
of  the  canon  law,  and  certain  constitutions  and  canons  issued  by 
competent  authorities ;  (3)  certain  ecclesiastical  usages,  customs, 
or  observances  not  put  into  WTiting,  save  so  far  as  to  be  found  in 
judicial  decisions,  but  recognized  by,  and  supposed  to  be  known 
to,  the  courts,  i.e.,  the  ecclesiastical  common  law.  (Brice's  Law 
relating  to  Pubhc  Worship,  1  and  2.) 

Q.  What  value  is  attributed  in  ecclesiastical  law  to  usage 
and  custom  ? 

A.  Although  they  will  not  actually  make  the  law,  great 
importance  is  attributed  to  them  in  illustrating  and  interpreting 
it.     (Brice's  Public  Worship,  10.) 

Q.  What  is  the  canon  law  ? 

A.  It  is  a  body  of  Poman  ecclesiastical  law,  relating  to  such 
matters  as  the  church  either  has,  or  pretends  to  have,  the  proper 
jurisdiction  over. 

It  is  compiled  from  the  opinions  of  the  ancient  Latin  fathers, 
the  decrees  of  General  Councils,  and  the  decretal  epistles  and 
bulls  of  the  Holy  See. 

These  various  elements  were  reduced  to  order  by  Gratian,  an 
Italian  monk,  in  the  year  1157,  and  they  were  afterwards  added 
to  by  later  Popes.     (Steph,  Comm.,  vol.  i.  p.  42,  8th  ed.) 

Q.  Is  there  any  canon  law  peculiar  to  this  country  ? 

A.  There  is  a  National  kind  of  canon  law,  comj)osed  of  le"-a- 
tine  and  provincial  constitutions. 

The  former  were  laws  enacted  in  certain  national  synods  held 
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between  the  years  1220  and  1'2G8.  Tlu'  latter  WL-re  the  decrees 
of  provincial  s}Tiods  held  under  various  Archbishops  of  Canter- 
bury, fi-om  the  reign  of  Henry  III.  t.j  tliat  of  Henry  YI. 
(Steph.  Comm.,  vol.  i.  8th  ed.  p.  43.) 

Q.  Has  the  canon  law  any  binding  effect  in  England? 

A.  Bv  2'j  Hen.  8,  c.  11),  it  was  provided  that  a  review  should 
be  made  of  the  canon  law,  and  tliat  till  such  review  all  canons 
then  made  and  not  repugnant  to  the  law  of  the  land  or  tlie 
King's  prerogative  should  be  valid.  No  sucli  review  lias  ever  been 
made,  and,  therefore,  it  is  assumed  that  any  canon  contrary  to 
common  or  statute  law,  or  the  royid  prerogative,  is  void ;  but  that, 
subject  to  such  pro-vdso,  the  canons  in  force  before  the  25  Hen.  8, 
c.  19,  are  binding,  both  on  the  clergy  and  laity,  but  that  canons 
made  since  do  not  bind  the  laity,  though  it  is  usually  assumed 
that  they  do  bind  the  clergy.     {Ibid.,  43,  44.) 

Q.  What  are  the  ecclesiastical  divisions  of  the  country  ? 

A.  The  country  is  divided  into  proAiuces,  which  arc  tlie 
boundaries  of  an  archbisho[)'s  jm-isdiction. 

Pro^^Ilces  into  dioceses,  presided  over  by  the  bishops. 

Dioceses  are  divided  into  archdeacom-ies. 

Archdeaconries  into  rm-al  deaneries. 

Em-al  deaneries  into  parishes.     {ILit/.,  p.  1 15.) 

Q.  How  may  a  chmx-h  be  defined  ? 

A.  As  distinct  from  a  chapel,  as  the  mother  or  chief  legal 
place  of  worship  in  a  parish  or  other  ecclesiastical  district. 

Under  all  circumstances  it  is  subject  to  ecclesiastical  jurisdic- 
tion, while  chapels  are  not  necessarily  or  always  so.     (Brico,  14.) 

Q.  Classify  chapels. 

A.  (1)  Parochial  chapels  liaAc  no  rectory,  and  usually  no 
endowment ;  (2)  chapels  of  ease,  which  are  simple  accessories  to 
the  mother  church,  and  fonned  in  districts  which,  from  their  area 
or  population,  re(|uirc  additional  facilities  for  worship — they 
have  the  ordinary  (jfficials,  and  occasionally  autliority  to  admi- 
nister the  sacrament  and  to  bur}' ;  (3)  free  chapels,  which  are 
exempt  from  the  ordinary— they  artj  such  as  are  erected  by  the 
Sovereign,  or  a  subject  under  a  grant  of  letters  patent;  (4)  pri- 
vate chapels,  built  by  private  persons  at  their  own  expense,  and 
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usually  sup])ortod  by  the  f(^un(lor  or  his  representatives — they 
ought  to  h(!  eousecrated,  or  at  least  licensed  ;  (o)  district  chapels, 
erected  uuder  the  provisions  of  the  Church  Building  Acts — 
districts  similar  to  parishes  being  assigned  to  the  curate  in 
charge ;  (6)  proprietary  or  subscription  ('Impels,  erected  by  pri- 
vate persons,  either  under  the  Church  Building  Acts  or  some 
special  act,  or  even  without  authority,  whether  statutory  or 
ecclesiastical.  The  difference  between  these  and  private  chapels 
(No.  4)  is,  that  the  latter  are  intended  for  the  use  of  a  certain 
household,  though  the  general  public  may  be  admitted,  while 
the  latter  (No.  G)  are  intended  for  the  general  public.  (Brice, 
13—17.) 

Q.  What  is  the  common  law  right  of  burial  ? 

A.  All  baptized  persons  are  entitled  to  christian  burial  in  the 
burial  place  belonging  to  the  church  of  the  parish  within  whose 
boundaries  they  died,  and  not  elsewhere  ;  but  excommunicated 
persons  and  suicides  are  not  entitled  to  have  the  biu-ial  service 
read  over  them.  (Blunt's  Church  Law,  177 — 187.)  But  by 
43  &  44  Vict.  c.  41,  it  appears  that  a  service,  consisting  of 
prayers  from  the  Prayer  Book  and  portions  of  the  Scriptures,  if 
approved  by  the  ordinary,  may  be  read  over  such  persons. 
(Sect.  13.) 

Q.  What  was  the  common  law  rule  as  to  the  kind  of  burial 
service  which  it  was  obligatory  to  use  in  case  of  a  burial  in 
consecrated  ground  ? 

A.  At  common  law  the  only  service  which  could  be  used  was 
that  of  the  Church  of  England,  read  by  a  duly  authorized 
minister  of  that  church ;  but  by  the  Burials  Act,  1880  (43  &  44 
Vict.  c.  41),  on  notice  by  a  relative  or  friend  of  a  deceased 
person  that  it  is  intended  to  bury  such  person  in  the  churchyard 
or  graveyard  without  the  rites  of  the  Church  of  England,  such 
burial  is  to  take  place  in  accordance  with  such  notice. 

The  burial  may  take  place  without  any  religious  service,  or 
with  such  ''  christian  and  orderly  "  religious  service  at  the  grave 
as  shall  be  thought  fit. 

The  words  "  clu-istian  service  "  are  to  include  every  religious 
service  used  b}^  any  church  or  denomination  professing  to  be 
chi'istian. 
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CUAPTEU  II. 

OFFICERS  OF  THE  CHURCH. 

Q.  How  are  arelibisliops  and  l)ishops  appointed  ? 

A.  They  are  appointed  hy  the  prime  minister,  but  a  certain 
form  of  election  by  the  chapter  of  the  cathedi-al  church,  under 
a  licence  called  conye  (Velire  from  the  crowii,  is  gone  tln-ough. 

The  crowTi  sends  this  licence  to  tlie  dean  and  chapter  to 
proceed  to  the  election,  and  witli  tlie  licence  a  letter 
containing  the  name  of  the  person  to  be  elected.  No  other 
person  may  be  elected,  and  if  the  election  is  delaj-ed  for  more 
than  twelve  days  the  crown  may  nominate  such  person  by  letters 
patent.     (25  Hen.  8,  c.  20.) 

If  the  dean  and  chapter  do  not  elect  such  person  they  incur 
the  penalties  of  a  procmunire. 

Q.  State  generally  the  duties  and  powers  of  the  archbishop. 

A.  He  is  the  chief  of  the  clergy  in  the  pro^^nce,  and  has 
visitatorial  duties  over  the  bisliops  of  the  in'o\'ince  and  the 
clergy ;  he  confirms  the  election  of  the  bishops  and  afterwards 
consecrates  them. 

On  receipt  of  the  king's  ^^Tit  he  summons  Convocation. 

To  him  all  appeals  are  made  from  inferior  jurisdictions  within 
his  province. 

During  tlie  vacancy  of  any  see  in  his  province  he  perfonns 
the  spiritual  functions  of  bishop  therein. 

He  is  entitled  to  present  by  lapse  to  any  living  in  the  disposal 
of  an}'  one  of  his  diocesan  bishops  not  filled  Axithin  six  months. 

Ho  may  grant  special  dispensations  not  contrary  to  scripture 
ami  tlic  law  of  God,  where  the  Pope  used  fonnerly  to  grant 
them.  Wlience  his  jm-isdiction  as  to  granting  special  licenses  to 
marry,  and  the  confemng  of  Lambeth  degrees.  (Stepli.  Comm. 
vol.  iii.  070—073,  8th  cd.) 

Q.  Wliat  arc  the  powers  and  duties  of  a  bisliop  ? 

A.  He  is  the  chief  of  tlio  clergy  witliin  his  diocese,  and  he 
must  pay  obedience  to  the  archbishop. 
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He  ordains  priests  and  deacons,  consecrates  cliurclies,  and 
visits  liis  clergy,  institntes  and  directs  indnction  to  all  livings  in 
his  diocese,  and  licenses  eiu-atos. 

He  is  an  ecclesiastical  judge,  but  his  chancellor  is  appointed 
to  hold  his  consistory  courts  for  him,  and  to  assist  him  in 
matters  of  ecclesiastical  law.     (Steph.  Comm.  vol.  iii.  673,  674.) 

Q.  What  is  a  suffragan  bishop  ? 

A.  The  ordinary  pro\incial  bishops  are  sometimes  called 
suffragans,  as  being  deputies  of  the  archbishop ;  but,  more  properly 
speaking,  suffragan  bishops  are  assistant  bishops  to  the  bishop  of 
the  diocese,  appointed  to  help  in  ordinations,  &c.  {Ibid.,  671, 
note  (m).) 

Q.  What  is  the  legal  position  of  the  dean  and  chapter  ? 

A.  They  are  the  council  of  the  bishop,  and  assist  him  with 
their  ad\ice  in  affairs  of  religion,  and  also  in  the  temporal 
concerns  of  the  see. 

At  one  period  the  dean  was  elected  by  the  chapter  on  a  conr/e 
cVelire,  in  the  same  manner  as  bishops,  but  in  later  foundations 
the  dean  is  appointed  by  letters  patent  from  the  crown. 

He  is  the  head  of  the  chapter,  and  has  a  general  authority  over 
it,  and  must  be  resident  at  the  cathedral  chm-ch  at  least  eight 
months  in  the  year.  (3  &  4  Vict.  c.  113,  s.  3  ;  Smith's  Eccle- 
siastical Law,  p.  40.) 

Q.  What  is  a  chapter  ? 

A.  It  is  a  body  composed  of  dignitaries  called  canons. 

The  canons  are  in  some  cases  appointed  by  the  crown,  some- 
times by  the  bishop,  and  sometimes  by  each  other. 

They  must  reside  three  months  in  the  year  in  the  cathedi-al 
town.     (Steph.  Comm.  vol.  iii.  pp.  677,  678,  8th  ed.) 

Q.  What  is  the  authority  of  an  archdeacon  ? 

A.  He  has  an  authority  subordinate  to  the  bishop  through  a 
portion  of  a  diocese. 

He  has  power  of  visitation,  which  may  be  exercised  once  every 
year,  and  must  be  exercised  once  in  three  years. 

The  jm-isdiction  of  the  bishop  and  archdeacon  is.  concurrent, 
so  that  a  suit  may  be  commenced  in  either  coiui.  (Smith's 
Ecclesiastical  Law,  pp.  42,  43  ;  Steph.  Comm.  vol.  ii.  p.  678, 
8th  ed.) 
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(^.  What  is  a  rm-al  dean  ? 

A.  He  was  originally  a  deputy  of  the  bishop,  with  a  certain 
district  allotted  to  him ;  his  duties  were  to  execute  the  bishop's 
process,  and  to  inspect  the  lives  and  morals  of  the  clergy  within 
his  district,  and  report  the  same  to  the  bishop ;  his  duties  were 
suiterseded  by  those  of  the  iu-chdeacon,  and,  though  the  office 
has  been  recently  revived,  his  present  duties  appear  to  extend 
only  to  making  reports  to  his  bishop.  (Smith's  Ecclesiastical 
Law,  pp.  41,  42.) 

Q.  AVhat  declaration  must  be  made  by  a  priest  or  deacon  before 
ordination  ? 

A.  He  must  declare  his  assent  to  the  doctrine  of  the  Church 
of  England,  as  set  foi-th  in  the  Book  of  Common  Prayer,  and  the 
Thirty-nine  Ai'ticles,  and  the  ordination  service. 

And  he  must  also  take  an  oath  of  allegiance  to  the  Queen,  and 
of  canonical  obedience  to  the  bishop.  (28  &  29  Vict.  c.  122, 
ss.  1,  4.) 

Q.  What  is  meant  by  a  "  title  "  to  ordination  ? 
A.  The  33rd  Canon  of  1G03  provides,  that  no  person  is  to  be 
ordained  unless  he  has  been  instituted  to  some  preferment  in 
the  diocese,  or  has  a  certificate  that  he  has  some  ministerial 
duties  AAithin  the  diocese,  or  is  a  Fellow  or  Master  of  Ai'ts  of 
five  years'  standing,  living  in  either  of  the  Universities  at  his 
own  expense. 

Q.  State  some  of  the  privileges  of  clergymen. 
A.  They  cannot  be  compelled  to  serve  on  a  juiy,  nor  can  they 
be  chosen  to  any  temporal  office,  as  bailiff,  constable,  &c. 

Their  glebe  and  tithes  can  only  be  taken  in  execution  by 
sequestration.      (Steph.  Comm.  vol.  iii.  p.  G64,  8th  ed.) 
Q.  ^lenlion  some  of  tlie  disabilities  of  clergymen. 
A.  They  cannot  be  members  of  the  House  of  Commons,  or 
aldermen,  or  councillors  in  boroughs. 

They  may  not  farm  more  tlian  eighty  acres  without  pennission 
in  Avriting  from  lli<'  bishop  of  the  diocese,  nor  cany  on  any  trade, 
unless  it  be  carried  on  b}-  mon;  than  six  partners,  or  the  share  in 
it  lias  devolved  upon  the  clergyman  by  inheritance  or  other 
representative  title,  and  even  in  these  excepted  cases  they  may 
not  act  as  directors,  or  partners,  or  carry  on  the  trade  in  person 
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(41  Geo.  3,  c.  63;  5  &  G  Will.  4,  c.  7G,  s.  28;  1  &  2  Vict.  c.  106, 
ss.  28 — 30) ;  but  tliey  may  carry  on  the  business  of  selioolmasters ; 
and  so  tbey  may  be  managers,  directors,  partners,  or  share- 
holders, in  any  benefit,  fire,  or  life  insm'ance  society,  or  buy  or 
sell  to  the  extent  necessarily  incidental  to  the  lawful  occupation 
of  land.     (1  &  2  Vict.  c.  lOG,  ss.  28,  30.) 

Q.  What  is  the  penalty  upon  a  clergyman  offending  against 
the  provisions  as  to  trade  above  mentioned  ? 

A.  For  a  first  offence  he  may  be  suspended  for  any  term  not 
exceeding  one  year ;  for  a  second,  he  may  be  suspended  for  such 
time  as  the  judge  thinks  fit ;  and  for  a  third,  he  may  be  deprived 
of  his  office  as  clergyman,  and  of  his  benefice ;  and  the  patron 
may  appoint  a  new  parson.     (1  &  2  Vict.  c.  106,  s.  31.) 

Q.  Can  a  clergyman  resign  his  orders  ? 

A.  By  the  canon  law  he  could  not  do  so,  but  by  the  33  &  34 
Vict.  c.  91  (the  Clerical  Disabilities  Act,  1870),  it  is  provided 
that  any  minister  in  the  Church  of  England  may  be  discharged 
from  all  disability  and  restraint  he  is  under  as  a  minister  of  that 
church,  by  resigning  any  preferment  held  by  liim,  and  then 
executing  a  deed  of  relinquishment,  in  the  form  in  the  schedule 
to  the  act ;  which  deed  must  be  enrolled  in  the  Chancery  Di\ision, 
and  an  ofiice  co]3y  thereof  sent  to  the  bishop  in  whose  diocese  the 
minister  has  resided. 

At  the  expiration  of  six  months  from  the  time  of  such  delivery 
the  bishop  records  the  deed  in  the  registry  of  the  diocese,  and 
thereupon  the  minister  becomes  incapable  of  acting  as  a  minister 
of  the  Chiu'ch  of  England,  and  is  free  from  all  disabilities  aris- 
ing from  that  office,  but  remains  liable  for  any  pecuniary  liability 
incurred  by  him. 

But  if  during  the  six  months  the  bishoj)  has  notice  of  any 
proceedings  pending  against  such  clerk,  the  latter  vnll  not  be 
discharged  from  the  liabihties  of  his  office  until  the  proceedings 
have  terminated.     (Sects.  3 — 8.) 

Q.  What  provisions  are  there  enabHng  a  clergyman  per- 
manently incapacitated  by  illness  to  resign  his  benefice  ? 

A.  By  the  Benefices  Eesignation  Act,  1871  (34  &  35  Viet, 
c.  44),  on  the  representation  of  a  clergyman,  who  has  been  the 
incumbent  of  the  benefice  for  seven  years,  that  he  desii'es  to  resign, 
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on  the  ground  of  permanent  incapacity,  tlio  bishop  may  issue 
a  commission  to  five  persons,  authorizing  tlicni  to  inquii'C  into, 
and  ropoit  upon,  tlie  oxpedioney  of  tlio  resignation. 

Certain  notices  of  the  intention  to  issue  tliis  commission  are  to 
be  given. 

The  commissioners  may  examine  persons  upon  oatli,  and  may 
specify  the  amount  of  pension  which,  in  their  oi)inion,  ought  to  he 
allowed  to  the  retmng  incumbent ;  but  such  pension  is  in  no  case 
to  exceed  one  third  pai-t  of  the  annual  value  of  the  benefice. 

Unless  the  patron  consents  to  the  resignation  and  the  pension, 
the  ai'chbishop  must  decide  whether  it  is  expedient. 

Pensioned  clerks  are  still  amenable  to  ecclesiastical  jurisdiction. 
(Sects.  5—13.) 

Q.  "What  are  the  functions  of  the  cluu-cliwardens  ? 

A.  They  are  two  members  of  the  laity  chosen  in  every  parish, 
whose  duty  is  said  to  be  to  inspect  the  morals  and  behavioiu'  of 
the  parishioners,  but  really  is  to  take  care  of  the  fabric  and 
furniture  of  the  church,  and  to  act  as  representatives  of  tlie 
general  body  of  the  parishioners.  (Steph.  Comm.  vol.  iii.  p.  G!J9, 
8th  ed. ;  Smith's  Eccl.  Law,  pp.  47,  48.) 

Q.  How  are  the  chiu'chwardens  chosen  ? 

A.  They  are  sometimes  appointed  by  the  minister,  sometimes 
by  tlie  parish  in  vestry  assembled,  and  sometimes  by  both 
minister  and  parishioners  together,  as  the  custom  of  the  place 
directs.  If  there  is  no  custom,  t]if\y  must,  according  to  the 
canons,  be  chosen  by  the  joint  consent  of  the  minister  and 
parishioners,  but  if  these  cannot  agree,  tlie  minister  is  to  choose 
one  and  the  parishioners  another.  They  are  to  bo  chosen 
}'r'arly  in  Easter  M'cek,  are  generally  two  in  number,  are  obliged, 
when  chosen,  to  serve,  and  are  sworn  to  execute  their  office 
faithfully.  (Steph.  Comm.  vol.  iii.  p.  699,  8th  ed.) 
Q.  State  particularly  the  duties  of  chm*chwardens. 
A.  They  are,  for  some  purposes,  a  corporation  at  common 
law ;  that  is,  they  are  enabled  (by  the  name  of  chm'ch wardens) 
to  have  a  property  in  goods  and  chattels,  and  to  bring  actions 
for  the  benefit  of  the  ]iarish.  One  of  their  cliiof  duties  is  the 
care  of  tlie  goods  and  f  iiriiitm'e  of  the  chiu-ch,  as  the  organ,  bells, 
Bible  and  parish  books.     But  they  have  no  interest  in  the  fabric 
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of  tlio  chm-eli  and  churchyard,  aud  cannot  bring  an  action  for 
damage  to  it.  Such  an  action  must  be  brought  by  the  vicar  or 
rector.  But  the  chui'chwardens  must  see  to  the  repair  of  the 
church,  and  the  collection  of  the  church  rates,  which  are  not  now 
compidsory.  The  chuix'hwardens  also  regulate  the  arrangements 
as  to  sittings,  and  it  is  theii"  duty  to  enforce  proper  behaviour 
during  service.  [Ibid.,  p.  702  ;  Blunt's  Church  Law,  pp.  254 
—284.) 

Q.  What  are  the  respective  rights  of  the  rector  and  the  church- 
wardens in  the  parish  church,  and  the  moveable  goods  thereof  ? 

A.  The  freehold  of  the  church  is  in  the  rector,  and  the  move- 
able goods  in  the  clnu-chwardens.     (And  see  the  last  answer.) 

Q.  In  whom  is  the  right  of  disposing  and  arranging  the  seats 
in  the  body  of  a  parish  church  ?  Has  a  person  aggrieved  by 
the  disposal  of  the  seats  any  remedy  ? 

A.  In  the  chui'chwardens,  and  a  party  aggrieved  may  appeal 
from  them  to  the  ordinary,  /.  c.  the  bishop. 

Q.  Is  the  payment  of  church  rates  now  compulsory,  and  what 
is  the  consequence  of  a  neglect  or  refusal  to  pay  tliem  ? 

A.  It  is  not  now  compulsory,  but  those  who  do  not  jiay  are 
excluded  from  inquiring  into,  objecting  to,  or  voting  in  respect 
of,  the  expenditure  of  the  church  rates.  (31  &  32  Vict.  c.  109, 
s.  8.) 

Q.  "What  is  a  parish  clerk  ? 

A.  He  is  said  to  be  the  representative  of  the  lay  clerks  or 
choirmen  of  the  parish.  His  duties  are  to  assist  the  clergy  in 
saying  and  singing  divine  service,  by  singing  or  saying  the 
responses.  He  is  often  the  same  person  as  the  sexton.  He 
formerly  had  a  freehold  for  life  in  his  office,  and  it  was  very 
difficult  to  deprive  him  of  it.  But  lie  ma}^  now  be  suspended 
or  removed  from  his  office  for  misconduct  or  neglect  by  an  arch-- 
deacon  or  a  bishop.  (7  &  8  Yict.  o.  59,  s.  5.)  He  is  appointed 
by  'die  parson,  vicar,  or  other  incumbent  for  the  time  lieing, 
unless  there  is  a  special  custom  in  the  parisliioners  to  appoint. 
He  must  be  twenty  years  of  age.  (91st  Canon  of  1603;  Blunt's 
Church  Law,  pp.  287—294.) 

Q.  What  are  the  duties  of  the  sexton,  and  how  is  he  chosen  ? 

A.  He  is  the  man  who  does  the  manual  work  necessary  in  the 
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cliurcli ;  tlie  keeper  of  the  oliurcli  keys,  aiul  lias  tlie  general 
charge  of  the  ehim-li,  its  cleanshig  and  hghting ;  lie  prepares 
the  graves  for  the  burial  of  the  dead,  and  has  the  superinten- 
dence of  the  bellringers. 

A  woman  may  he  a  sexton. 

lie  is  usually  chosen  hy  the  incumbent,  though  by  special 
custom  he  may  be  chosen  by  the  parishioners,  lie  has  a  free- 
hold in  his  office.     (Blunt's  Church  Law,  pp.  294— 29G.) 

Q.  AVhat  is  the  beadle  ? 

A.  lie  is  the  bidder,  crier,  or  messenger  of  the  parish.  His 
duties  are  to  attend  upon  the  officers  of  the  parish,  the  rector  or 
^dca^,  churchwardens  and  vestry,  lie  is  hardly  an  ecclesiastical 
officer,  but  rather  a  soii  of  constable.  He  is  appointed  by  the 
parishioners  in  vestry,  and  can  be  dismissed  by  them  at  any 
time  for  misconduct.     (Blunt's  Church  Law,  pp.  29(=,  297.) 


CIIAPTEE  III. 

ADVOWSONS,  AND  KUillTS  AND  DUTIES  01'  I'AUSONS. 

Q.  What  is  the  parson  of  a  parish  ? 

A.  The  rector,  or  parson,  is  a  person  that  hath  full  possession 
of  all  the  rights  of  a  parochial  church.  (Stepli.  Comm.  vol.  ii. 
p.  G79,  8th  ed.) 

The  freehold  of  the  parsonage  house,  the  glebe,  the  tithes, 
and  other  dues,  vest  dimng  his  life  in  the  parson.     {Unci.  p.  ().'30.) 

Q.  State  the  fomialities  requisite  on  the  presentation  of  a 
clerk  to  a  living. 

A.  The  instrument  of  presentation,  th('  clerk's  order  of  deacon 
and  priest,  testimonials  of  his  former  life  and  good  behaviour, 
and  if  he  comes  out  <>f  another  diocese,  then  a  testimonial  from 
the  bishop  of  that  diocese,  must  be  left  with  the  Itishop,  who, 
after  examination  of  the  clerk,  institutes  him.  The  clerk  then 
pays,  or  compounds  for  the  payment  r.f,  the  first  fruits,  unless 
the  benefice  is  discharged  therefrom,  and  a  mandate  of  induction 
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is  directed  by  the  bisliop  to  some  person,  who  inducts  the  clerk. 
The  clerk  must  read  the  Common  Prayer  Book,  and  declare  his 
assent  and  consent  within  two  months  after  actual  possession,  and 
must  also  make  a  declaration  in  the  ehiu-ch  that  he  will  conform  to 
the  Litm-g-y  of  the  Church  of  England ;  and  after  such  declara- 
tion read  the  certificate  of  his  having  subscribed  it  before  tlie 
bishop.  This  is  to  be  done  within  tlu'ee  months  after  institution. 
In  addition  to  this,  he  must  read  the  Thirty-nine  Articles,  and 
declare  his  imfeigned  assent  thereto,  within  two  months  after 
induction.     (Smith's  Ecclesiastical  Law,  pp.  G2,  63.) 

Q.  What  are  the  grounds  upon  which  a  bishop  may  refuse  to 
institute  a  clerk  who  has  been  presented  to  a  benefice  in  his 
diocese  ? 

A.  (1)  That  he  is  not  properly  qualified — i.e.,  ordained  priest. 
(2)  That  his  moral  character  is  bad.  (3)  That  he  is  not  learned 
enough.     (4)  That  his  opinions  are  heretical. 

Q.  Upon  what  points  is  a  bishop  entitled  by  law  to  be  satis- 
fied before  instituting  a  clerk  who  has  been  presented  to  a 
benefice  ?  and  within  what  time  must  he  make  his  inquiries  ? 

A.  That  the  clerk  is  duly  qualified  by  age,  &c.  to  be  insti- 
tuted, and  that  none  of  the  objections  mentioned  in  the  last 
answer  exist.  The  inquii'ies  must  be  made  before  the  refusal  to 
institute.  If  the  refusal  is  based  on  the  heresy  or  ritualistic 
practices,  or  other  matter  of  ecclesiastical  cognizance,  the  bishop 
must  give  notice  of  the  ground  of  refusal  to  the  patron  ;  but  it 
seems  he  need  not  do  so  if  the  refusal  is  based  on  a  temporal 
ground. 

Q.  Distinguish  between  appropriated  and  unappropriated  ad- 
vowsons. 

A.  Originally,  many  advowsons  belonged  to  the  monasteries, 
who  appropriated  to  their  own  use  the  greater  part  of  the  tithes, . 
giving  a  smaller  portion  thereof  to  a  priest  to  perform  the  duties 
attached  to  the  living.  At  the  Eeformation  the  property  of  the 
monasteries  in  these  tithes  was,  in  many  instances,  transferred 
to  laymen ;  so  that  at  the  present  time  about  one-third  of  the 
appropriated  advowsons  are  in  the  hands  of  laymen,  who  receive 
the  greater  tithes.  The  person  who  performs  the  duties  of  the 
cure  is  called  the  vicar,  and  he  receives  the  smaller  tithes.     In  a 
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non-appropriated  li^ing  there  is  no  vicai-,  but  a  rector  only,  wlio 
is  a  clergyman,  and  lias  the  cui-e  of  souls.  In  an  appro] )riated 
living  there  is  a  vicar,  who  has  the  cui-e  of  souls,  in  addition  to 
the  appropriator,  who  receives  the  greater  tithes.  (Steph.  Comm. 
vol.  ii.  pp.  678— G84,  8th  ed.) 

Q.  How  has  it  come  about  that  tithes  sometimes  belong  to 
laymen  ? 

A.  Many  religious  houses, before  the  reign  of  Henry  VIII.,  had 
appointed  a  substitute,  or  \'icar,  to  the  cure  of  soids,  who  received 
the  small  tithes,  the  monastery  itself  taking  the  larger  tithes. 

The  property  of  the  monastery  was,  in  many  instances,  con- 
ferred by  Henry  VIII.  upon  laymen,  who  then  became  the 
owners  of  the  larger  tithes,  and  remain  so  to  the  present  day. 

Q.  What  are  the  great,  and  what  are  the  small,  tithes  ? 

A.  Usually  the  great  tithes  are  corn,  hay,  and  wood. 

Small  tithes  are  the  rest  of  the  predial  witli  the  whole  of 
the  mixed  and  personal  tithes. 

Q.  How  were  tithes  formerly  classified  ? 

A.  Into  predial,  mixed,  and  personal. 

Predial  tithes  are  those  which  arise  immediately  from  the 
ground,  as  grain  of  all  sorts,  hay,  wood,  and  herbs. 

Mixed  tithes  are  those  which  arise  from  things  immediately 
nom-ished  by  the  ground,  as  colts,  calves,  lambs,  cliickens,  milk, 
cheese  and  eggs. 

Personal  tithes  are  such  profits  as  arise  from  the  personal 
labour  and  industry,  being  the  tenth  part  of  the  clear  gains 
aft«'r  charges  deducted.     (Blunt's  Chm-ch  Law,  pp.  340,  341.) 

Q.  AVliat  is  a  modus  ? 

A.  It  is  a  fixed  annual  payment  in  kind,  or  money,  instead 
of  the  actual  tenth  part  of  the  produce,  fixed  by  an  agreement 
between  the  incumbent  and  the  tithe  payers. 

Q.  How  are  tithes  now  paid  ? 

A.  See  p.  110,  Modem  Digest  of  Final  Examination. 

Q.  How  is  tithe  rent-charge  payable,  and  how  can  it  be  re- 
covered in  case  of  non-i>aym('nt  ? 

A.  It  is  payable  half-yearly. 

If  in  arrear  for  twenty-one  days  a  distress  may  be  made  for 
its  i)ayment. 
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If  ill  an-ear  for  forty  days,  and  there  is  no  sufficient  distress, 
tlie  tithe  owner  can  issue  a  writ  to  the  sheriff,  ordering  liiin  to 
summon  a  jury  to  assess  the  amount  of  such  charge  due,  and  by 
another  wiit  to  give  possession  of  the  lands  to  the  owner  of  the 
rent-charge  until  the  payment  is  made. 

Only  two  years'  arrears  can  he  recovered,  and  there  is  no  per- 
sonal liability  on  any  one  to  pay.  (0  &  7  Will.  4,  c,  71  ss.  6i), 
81,  82.) 

Q.  If  tithes  are  subject  to  the  same  limitations  as  the  land  in 
respect  of  which  they  are  payable  are  subject,  do  they  merge  in 
such  land  ? 

A.  They  do  not  merge  ipso  facto. 

But  any  tenant  in  fee  or  in  tail  of  the  tithes,  or  any  person 
having  any  power  of  appointment  over  the  fee  simple  of  the 
tithe,  or  a  tenant  for  life  in  possession,  when  the  tithes  and  the 
land  out  of  which  they  are  payable  are  both  settled  upon  the 
same  uses,  may  cause  them  to  be  merged  in  the  land  by  execut- 
ing a  deed,  which  must  be  confirmed  with  the  seal  of  the  tithe 
commissioners.  (6  &  7  Will.  4,  c.  71,  s.  71 ;  1  &  2  Yict.  c.  64 ; 
2  &  3  Yict.  c.  62,  s.  1 ;  9  &  10  Yict.  c.  73,  s.  19.) 

Q.  What  are  extraordinary  tithes  ? 

A .  They  are  a  conditional  tithe,  payable  in  respect  of  the  land 
used  as  a  hop  ground,  orchard,  or  market  garden. 

If  the  land  ceases  to  be  so  used,  the  ordinary  tithe  only 
becomes  payable,  but  while  it  is  being  so  used  both  are  pay- 
able. 

By  the  Extraordinary  Tithe  Redemption  Act,  49  &  50  Yict. 
c.  54,  it  was  provided  that  no  extraordinary  tithe  should  be 
levied  on  any  orchard,  hop  ground,  or  market  garden  newly 
cultivated  as  such  after  the  passing  of  the  act. 

Facilities  are  afforded  by  this  act  for  the  redemption  of  the 
extraordinary  tithe,  and  the  tithe  is  changed  for  the  future  into 
a  fixed  rent,  which  is  to  be  borne  by  the  landlord,  notwithstand- 
ing any  agreement  to  the  contrary.     (Sects.  3,  4,  5,  and  7.) 

Q.  What  recent  alteration  has  been  made  as  to  the  persons 
entitled  to  the  term  vicar  ? 

A.  Perpetual  curates  and  certain  other  persons  were  formerly 
not  entitled  to  the  title  of  \icar ;  but  by  31  &  32  Yict.  c.  117,  it 
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is  enacted,  that  tlio  incumbent  of  every  parish  church,  or  new 
parish  for  ecclesiastical  purposes,  not  being  a  rector,  who  is 
entitled  to  perform  marriages,  churchings,  and  baptisms,  and  to 
claim  the  fees  thereof  for  his  own  use,  shall,  for  the  purpose  of 
designation,  but  not  for  any  other  purpose,  be  deemed  and  styled 
the  xiear,  and  his  benefice  a  \-icarage. 

Q.  By  what  action  was  a  right  to  an  advowson   formerly 
tried  ? 

A.  It  was  tried  in  the  common  law  comis  by  the  action  of 
qunre  impcdit. 

Originally  this  action  was  within  the  exclusive  jurisdiction  of 
the  Court  of  Common  Pleas,  and  must  have  been  brought  within 
six  months  after  the  improper  presentation.  If  it  is  not  so 
brought  the  patron  loses  his  right  to  present  for  that  turn,  but 
he  may  present  on  the  next  avoidance.  But  unless  an  action  is 
brought  within  three  incumbencies,  or  a  period  of  sixty  years  at 
the  least,  the  right  to  present  at  all,  that  is,  the  right  to  the 
advowson,  is  lost ;  and  no  action  can  be  brought  to  recover  an 
advowson  after  100  years.  (3  &  4  WiU.  4,  c.  27,  ss.  30,  33.) 
Q.  How  is  an  action  now  brought  to  recover  an  advowson  ? 
A.  The  writ  of  qiiorc  impcdif,  by  whicli  tlie  action  to  recover 
an  advowson  was  formerly  commenced,  is  abolished,  and  in  its 
place  an  ordinary  \\rii  of  summons  is  to  be  issued,  -with  a  claim 
by  the  plaintiff  in  quare  impedit,  and  the  proceedings  are  the 
same  as  in  an  ordinary  action.  (C.  L.  P.  Act,  1860,  s,  26 ; 
Judicature  Acts,  1873,  187-3.) 

Q.  What  is  meant  by  institution  ? 

A.  It  is  the  ceremony  by  which  the  care  of  the  souls  of  the 
parish  is  committed  to  the  charge  of  the  clerk.  Where  the 
bishop  is  also  the  patron  and  confers  the  living,  the  presentation 
and  institution  are  one  and  the  same  act,  and  are  called  the 
collation  of  tin.'  benefice.  Before  institution  or  collation  (as  the 
case  may  be)  the  clerk  must  renew  the  declaration  of  assent, 
wliicli  111'  nia<lt'  previously  to  his  ordination,  to  the  Prayer  Book 
and  the  Articles,  and  must  also  make  and  subscribe  the  declara- 
tion against  simony,  and  take  th(;  oatli  of  allegiance,  and  also  tlio 
oath  of  canonical  obedience  to  the  bishop.  (Steph.  Comm. 
vol.  ii.  p.  688,  8th  ed.  ;  28  .^  2!)  Vict.  e.  122,  ss.  5,  12.) 


ADVOVVSONS,  AM)  RIGHTS  AND  DUTIES  OF  TAllSOXS.  177 

Q.  What  is  meant  by  induction  ? 

A.  It  is  the  ceremony  by  which  the  parson  is  invested  with 
the  seisin  of  the  living  and  the  temporalities  or  profits  of  the 
benefice.     (Stejah.  Comm.  vol.  ii.  p.  689,  8th  ed.) 

Q.  In  whom  is  the  freehold  of  the  lands  of  the  church  ? 

A.  It  is  vested  in  the  holder,  for  the  time  being,  of  the 
benefice  or  office  to  which  they  are  attached,  who  is  a  corpora- 
tion sole  or  aggregate.     The  fee  simple  is  in  abeyance. 

But  the  freehold  of  the  chancel  is  in  the  rector,  whether  he  is 
an  ecclesiastical  or  lay  person,  and  he  is  under  the  obligation  of 
repaii'ing  it,  unless  exonerated  by  express  custom.  (Smith's 
Ecclesiastical  Law,  p.  70.) 

Q.  On  whom  is  the  duty  of  repairing  the  church,  including 
the  chancel  ? 

A.  The  repair  and  maintenance  of  the  chancel  must  be  at  the 
cost  of  tlie  incumbent,  but  the  parish  are  bound  to  repair  the 
building. 

Q.  What  are  the  duties  of  the  incumbent  as  to  the  parsonage 
house  and  chancel  ? 

A.  He  must  keep  the  parsonage  house  and  every  building  of 
the  benefice  in  good  repair,  and  also  the  chancel,  unless  there  is  a 
lay  rector,  in  which  case  it  is  the  duty  of  the  latter  to  repair  it. 

The  Dilapidations  Act,  1871,  has  codified  the  law  on  this 
subject.     (34  &  35  Yict.  c.  43.) 

Q.  What  are  the  duties  of  the  incumbent  as  to — (1)  cultivating 
the  glebe  land ;   (2)  opening  mines  ;   (3)  cutting  timber  ? 

A.  (1)  He  is  not  bound  to  cultivate  the  glebe,  but  he  may 
not  commit  active  waste  ;  (2)  he  cannot  open  mines  without  the 
consent  of  the  patron  and  the  bishop  (though  he  may  work 
those  already  opened),  and  it  is  doubtful  whether  he  can  do  so 
even  with  such  consent ;  (3)  he  may  cut  timber  for  repairs  for  the 
vicarage  house,  out-buildings  and  premises,  but  he  may  not  cut 
timber  for  sale.  ( (1)  Bird  v.  Eelfc,  4  P.  D.  &  A.  826  ;  (2)  Rol- 
den  V.  JFeeA-es,  1  J.  &  H.  278  ;  (3)  Soiccrb//  v.  Fr//er,  L.  E.  8 
Eq.  417.) 

Q.  State  the  chief  provisions  of  the  Dilapidations  Act,  1871, 
in  relation  to  repairs  by  an  incumbent. 

A.  Any  incumbent,   or  the   archdeacon,  or  rm'al  dean,  or 
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patron,  may  request  the  bisliop  in  -vsTitin^  to  have  the  buildings 
inspected. 

The  bishop  then  orders  the  inspection  to  be  made  by  tho 
diocesan  siu'vevor,  wlio  is  to  make  such  insp(»ction,  and,  "wdthin 
one  montli  after  the  survey,  to  report — (1)  what  Avorks  are  neces- 
sary, (2)  their  estimated  cost,  (3)  within  A\hat  time  they  are  to 
be  done. 

The  incumbent  may,  one  montli  from  the  receij^t  of  the  copy 
of  the  report,  state  in  -wTiting  his  objections  to  it. 

A  second  report  may  then  be  ordered  by  the  bishop,  or 
counsel's  opinion  taken  as  to  any  points  of  law  raised  by  the 
incumbent. 

The  bishop  then  gives  liis  final  decision. 

If  the  incumbent  does  not  execute  the  prescribed  repairs 
"v\itliin  the  prescribed  time,  the  bishop  may  raise  the  necessary 
fmids  by  sequestrating  the  benefice. 

When  the  repairs  have  been  completed  to  the  satisfaction  of 
the  surveyor,  he  is  to  give  a  certificate  to  the  incimibent  to  that 
effect,  which  certificate  will  exempt  him  from  any  liabiUty  to  a 
further  sur\-ey  for  five  years,  and  Mill,  if  he  vacates  the  benefice 
■ftTLthin  those  five  years,  exempt  hmi  and  his  representatives  from 
any  claim  for  dilapidations,  except  for  wilful  waste. 

But  to  secure  himself  against  such  liability  in  case  of  fire 
during  the  five  years,  the  incumbent  must  have  insured  his 
house,  chancel,  and  other  buildings  in  at  least  tlu-ee-fifths  of 
their  value  before  the  certificate  is  filed,  and  must  continue  the 
insurance.     (Sects.  12 — 20.) 

Q.  Has  the  widow  of  a  deceased  incumbent  any  right  to 
reside  in  the  house  annexed  to  the  benefice  after  the  death  of 
her  husband  ? 

A.  She  may  reside  there  for  two  calendar  months  after  her 
husband's  death.     (1  &  2  Vict.  c.  106,  s.  36.) 

Q.  "Wliat  is  th<;  lialiility  of  the  representatives  of  a  deceased 
inemnbent  for  dilajiidations  ? 

A.  If  the  deceased  held  the  certificate  mentioned  in  the  above 
answer,  his  representatives  are  not  liable  for  any  dilapidations, 
unless  for  ■uilful  waste,  or  damage  by  fire,  when  there  is  no 
proper  insurance. 
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In  other  cases,  the  representatives  are  liable  on  the  report  o£ 
the  diocesan  siu'veyor,  which  must  be  directed  by  the  bishop 
within  three  months  of  the  vacancy,  and  to  which  objections 
]nay  be  taken,  both  by  the  new  incumbent  and  the  represen- 
tatives of  the  deceased.     {Ibid.,  sects.  29,  32,  47,  53.) 

Q.  What  insurance  must  be  effected  by  the  incumbent  of  the 
benefice  P 

A.  He  must  l£ee23  insured  all  buildings,  in  some  office  satis- 
factory to  the  Governors  of  Queen  Anne's  Bounty,  in  at 
least  three-fifths  of  their  value. 

If  any  building  is  destroyed  by  fire,  and  the  insurance  office 
elect  to  j^ay  the  sum  insured  instead  of  rebuilding,  the  money 
is  to  be  paid  to  the  Governors  of  the  bounty,  and  applied  by 
them  in  making  the  repairs. 

If  the  insm\ince  money  is  not  sufficient  to  reinstate  the  build- 
ing, the  incmnbent  is  liable  for  the  balance  necessary.  {Ibid., 
sects.  54 — 57.) 

Q.  Wliat  leases  may  be  made  by  an  incumbent  ? 

A.  (1)  Farming  leases.  By  5  &  6  Yict.  c.  27,  an  incumbent 
may,  with  the  consent  of  the  patron  and  the  bishop,  lease  for  a 
term  not  exceeding  fourteen  years,  or,  where  the  tenant  cove- 
nants for  improvements,  twenty  years,  any  part  of  the  glebe  or 
other  church  land,  provided  the  best  rent  that  can  be  obtained 
is  reserved  quarterly,  that  there  is  no  fine,  that  the  lessee  is 
liable  for  waste,  and  that  the  covenants  specified  in  the  act  as  to 
cultivation,  insurance,  &c.,  are  contained  in  the  lease.  But  no 
lease  can  be  made  of  the  parsonage  house,  and  at  least  ten  acres 
of  land  lying  within  five  miles  of  it,  and  situated  most  con- 
veniently for  the  incmnbent.  (Sects.  1,  2.)  (2)  By  5  &  6 
Vict.  c.  108,  in  certain  cases  lands  or  liouses  of  a  benefice  may 
be  leased  on  a  building  or  repairing  lease  for  any  term  not 
exceeding  ninety-nine  years,  and  way-leaves,  watercourses, 
mines,  quarries,  &c.,  may  be  leased  for  any  term  not  exceeding 
sixty  years ;  but  the  consent  of  the  Ecclesiastical  Commissioners 
is  requisite.     (Sects.  2,  4.) 

Q.  Subject  to  what  conditions  may  benefices  be  exchanged 
by  incumbents  ? 

A.  Such  exchanges  must  be  made  with  the  licence  of   the 
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bishop,  and  are  effected  Lj  uu  iu^^trunient  in  writing  executed 
by  both  parties,  in  pursuance  of  which  both  benefices  are 
resigned. 

There  is  some  doubt  whether  there  is  an  implied  condition 
on  such  exchange  that  the  resignation  shall  be  of  no  effect  unless 
tlie  exchange  is  fully  executed.     (Smith's  Ecd.  Law,  p.  77.) 

(^.  AVliat  is  simony  ? 

A.  It  is  the  coiTupt  presentation  of  any  person  to  an}'  eccle- 
siastical benefice  for  money,  gift,  or  reward.  (Steph.  Comni. 
vol.  ii.  p.  722,  8th  ed.) 

Q.  State  what  penalty  is  incmTcd  by  a  person  guilty  of 
simony. 

A.  By  31  Eliz.  c.  6,  it  is  provided,  that  if  any  patron,  for 
money  or  reward,  presents  any  person  to  any  benefice,  the  pre- 
sentation is  void,  and  the  crov*ni  shall  present  to  it  for  that  tm-n, 
and  both  giver  and  taker  are  to  forfeit  two  years'  value  of  the 
benefice,  one  moiety  to  the  King  and  the  other  to  any  common 
infoi-mer.  By  12  Anne,  st.  2,  cap.  12,  the  buying  the  next 
presentation,  and  being  presented  oneself,  is  simony,  with  the 
above  penalties. 

Q.  Under  what  circumstances  may  an  incumbent  liold  more 
than  one  benefice  ? 

A.  At  common  law  tliis  was  illegal.  And  it  lias  now  been  pro- 
vided by  statute  (48  &  49  Vict.  c.  54),  that  no  spiritual  person  may 
hold  more  than  two  benefices,  or  one  benefice  and  one  cathedi'al 
preferment.  The  conditions  under  which  two  benefices  may  be 
held  are,  that  they  are  within  foui'  miles  of  each  other  by  the  ^ 
nearest  road,  and  that  the  annual  value  of  one  of  them  does  not 
exceed  200/. ;  or  if  on  one  of  the  said  benefices  there  is  no  chui'ch, 
then  the  distance  between  the  two  benefices,  for  the  pm'poses  of 
tliis  act,  is  to  be  computed  in  such  manner  as  shall  be  directed  by 
the  bishop.  (Sect.  14.)  An  incimibent  of  a  benefice  with  a  popu- 
lation of  more  than  '3,000  persons,  cannot  hold  therewith  any 
benefice  having  a  population  of  wnn-v  Ihan  500  persons.  (1  &  2 
Vict.  c.  100,  s.  '30.)  And  before  any  sjiiritual  ])erson  can  ucce])t 
a  second  Ijenefice,  he  must  obtain  a  licence  from  the  Ai'chbishop 
of  Canterbury.     (/A/V/,,  sect.  0.) 
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Q.  How  may  exchanges  of  advowsons  be  effected  ? 

A.  Tlirougli  the  Ecclesiastical  Commissioners.  Where  the 
patron  is  a  corporation  sole  or  aggregate,  the  consent  of  the 
bishop  is  recpiired,  and  if  the  bishop  is  himself  tlie  patron,  the 
consent  of  the  archbishop  must  be  gi\-en. 

Q.  May  adjacent  benefices,  under  any  circumstances,  be 
united  ? 

A.  They  may  be  united  by  the  archbishop  of  the  province, 
with  the  consent  in  A\Titing  of  the  patrons,  where  the  aggregate 
population  does  not  exceed  1,500  persons,  and  the  aggregate 
yearly  value  of  the  livings  does  not  exceed  500/.  (1  &  2  Yict. 
c.  106,  s.  16.) 

In  such  case,  the  bishop,  upon  the  application  in  writing  of  the 
incumbent  and  patron,  or  patrons,  of  the  benefice,  and  with  the 
consent  of  two-thiixls  of  the  parishioners  of  the  united  benefices 
in  vestry,  may  constitute  the  parish  church  of  one  benefice  the 
parish  church  of  both,  and  pull  down  the  other  parish  church,  or 
transform  it  into  a  chapel  of  ease.     (34  &  35  Vict.  c.  90.) 

Q.  What  is  the  duty  of  the  holder  of  the  benefice  as  to  resi- 
dence ? 

A.  It  is  provided  generally  that  he  must  reside  there,  and  if 
without  the  bishop's  licence  he  absents  himself  therefrom  for 
any  period  exceeding  three  months  in  the  year,  whether  together 
or  taken  at  several  times,  he  is  to  forfeit  one-third  of  the  annual 
value  of  the  benefice,  and  if  such  absence  exceeds  six  months  he 
is  to  forfeit  one-half  of  the  annual  value,  and  if  it  exceeds  eight 
months  two-thu-ds,  and  when  he  has  been  absent  the  whole  year 
tliree-fourths. 

Licences  of  exemption  may  be  granted  by  the  bishop  on 
various  grounds.     (1  &  2  Vict.  c.  106,  ss.  32.  43.) 

Q.  Explain  the  terms — (1)  surplice  fees ;   (2)  mortuaries. 
'  A.  (1)  Sm'plice  fees  are  the  fees  payable  to  the  minister  on 
bmials,  marriages,  and  the  like ;  but  no  fees  may  be  charged  for 
baptisms.     (35  &  36  Vict.  c.  36.) 

Fees  are  not  usually  paid  by  parishioners  on  bmial,  but  only 
by  strangers,  because  parishioners  have  a  legal  claim  to  bmial 
in  their  chiu-chyard. 

They  may,  however,  be  due  by  special  custom  from  parishioners. 
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(2)  A  mortuaiy  is  a  sort   of   ecclesiastical  lieriot,  beiug  a 
customaiy  gift   claimed  by  and  due  to  the  minister  in  some 
parislies  on  the  death  of  any  of  his  parishioners. 
It  is  only  due  by  special  custom. 

Q.  What  general  provision  is  there  as  to  the  rebuilding  of 
parish  churches  ? 

A.  At  common  law,  if  a  chui-ch  was  pulled  down  and  entirely 
rebuilt  upon  other  foimdations,  it  had  to  be  re-consecrated  ;  but 
by  59  Geo.  3,  c.  134,  the  eluu'flnvardeus,  witli  the  consent  of 
the  visitor,  the  patron,  the  incumbent,  and  the  lay  impropriator, 
may  take  down  an  existing  parish  church  and  build  it  upon  a 
new  site.     (Sect.  40.) 

Q.  "What  are  the  rights  of  a  lay  rector  in  respect  of  the 
chiu-eh  ? 

A.  He  is  entitled  to  the  chief  pew,  but  cannot  make  a  vault 
or  affix  a  tablet  in  the  chancel  without  the  consent  of  the  ordi- 
nary. 

Q.  A  vacancy  having  occurred  in  an  advowson,  the  patron  of 
such  advowson  dies  intestate  before  the  presentation  of  a  new 
clerk.     In  ^^'honl  is  the  right  to  present  ? 

A.  In  an  ordinary  advowson,  /.  c,  an  advowson  presentative, 
the  right  to  present  is  in  tlie  personal  representative  ;  but  if  the 
advowson  is  a  donative  advowson,  the  right  is  in  the  heu'-at-law. 
{liepington  v.  The  Governors  of  Tamworth  School,  2  Wilson,  150 ; 
8  Bing.  5G3.) 

Q.  Who  is  entitled,  and  by  virtue  of  what  authority,  to  the 
tithes,  emoluments,  rents,  and  other  revenues  of  a  vicarage 
during  the  time  of  its  vacation  ? 

A.  They  belong  to  the  next  incumbent.  Tlie  cliiu'cliwardens 
must  take  rjut  a  sequestration  to  receive  the  profits,  ttc,  and 
manage  the  temporalities  till  the  new  incumbent  is  appointed, 
when  they  must  hand  them  over  to  him.  The  authority  is  the 
statute  28  lien.  8,  c.  11. 
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CHAPTER  IV. 

DOCTRINES,  RULES,  CEREMONIES,  AND  ORNAMENTS. 

Q.  Has  any  general  rule  been  laid  down  by  the  courts  as  to 
the  interpretation  of  the  Articles  ? 

A.  It  has  been  held  that  the  court  is  not  bound  to  affix  a 
definite  meaning  to  any  particular  article,  where  such  article  is 
really  a  subject  of  doubtful  interpretation.  The  question  for  the 
court  is,  whether  the  particular  teaching  is  inconsistent  with  any 
reasonable  interpretation  of  the  article.  ( Vo>/sc//  v.  Noble,  L.  R. 
3  P.  C.  357.)   • 

Q.  What  is  the  punishment  to  which  a  clergyman  is  liable 
who  is  convicted  of  maintaining  doctrines  directly  contrary  to 
any  of  the  Thirty -nine  Aiiicles  Y 

A.  By  the  statute  13  Eliz.  c.  12,  he  is  liable  to  deprivation. 

Q.  By  what  rules  are  chm-ch  services  and  rites  regulated  ? 

A.  The  directions  contained  in  the  Prayer  Book  must  be 
strictly  observed,  and  no  omission  or  addition  can  be  permitted. 
( Wesfeyfon  v.  Liddell,  Moore's  Special  Eeports,  1887 ;  Martin  v. 
Maclwnochie,  L.  R.  2  P.  0.  365.) 

It  is  not  open  to  a  minister  of  the  chm-ch,  or  even  to  the 
courts,  to  draw  a  distinction  in  acts  which  are  a  departm^e  from 
or  violation  of  the  rubric,  between  those  which  are  important  and 
those  which  appear  to  be  trivial.     {Ibid.  382,  383,  388,  389.) 

Q.  Has  any  distinction  been  drawn  between  a  rite  and  a 
ceremony  ? 

A.  It  has  been  laid  down  that  a  rite  consists  in  services  ex- 
pressed in  words;  a  ceremony  in  gestures  or  acts  preceding, 
accompanying,  or  foUovdng  those  words.  {Martin  v.  Mackono- 
chie,  siqjra.) 

Q.  What  is  meant  by  the  ornaments  "  rubric  "  ? 

A.  The  rubric  prefixed  to  "the  Order  for  Morning  and  Evening 
Prayer,"  which  provides  that  such  ornaments  of  the  churcli  and 
of  the  minister  are  to  be  retained  and  be  in  use  as  were  in  the 
Church  of  England  by  the  authority  of  parliament  in  the  second 
year  of  the  reign  of  King  Edward  the  Sixth.  By  the  term 
ornaments,  is  meant  not  only  articles  of  decoration  and  embellish- 
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meut,  but  also  all  articles  used  in  the  performance  of  the  ser^^ces 
and  rites  of  the  church,  such  as  vestments,  hooks,  cloths,  chalices, 
and  patens.     (Smith's  Ecclesiastical  Law,  pp.  53,  5-i.) 

Q.  Have  there  been  any  decisions  of  the  coui-ts  upon  the  sub- 
ject of — 1.  The  eastward  position  ;  2.  The  presence  of  lighted 
candles  on  the  communion  table  ;  3.  The  use  of  wafer  bread  ? 

A.  (1)  Merely  standing  at  the  west  side  of  the  communion 
table  is  not  unlawful,  but  the  minister  must  so  stand  dimng  the 
prayer  of  consecration  that  he  may  enable  the  communicants 
present,  or  the  bulk  of  them,  being  properly  placed,  to  see,  if 
they  wish  it,  the  breaking  of  the  bread  and  the  performance  of 
other  manual  acts  mentioned  in  the  rubric.  [Richdale  v.  Clifton^ 
L.  E.  2  P.  D.  276.) 

(2)  Lighted  candles  intended  as  ornaments,  and  used  with 
reference  to  a  ser^•ice  in  which  tliey  are  to  act  as  sjTubols  and 
illustrations,  are  not  legal,  but  if  they  are  necessary  for  the  pm-- 
poses  of  giving  light,  it  does  not  appear  that  they  are  illegal. 
[Martin  v.  Macho)wchie,  L.  E.  2  P.  C.  305.) 

(3)  "Wafers  in  the  Eomish  sense  are  illegal,  but  it  has  been  held 
that  bread  "  made  in  the  form  of  circular  wafers  "  is  ambiguous, 
and  the  defendant  was  given  the  benefit  of  the  doubt.  {Richdale 
V.  Clifto)},  Re  Clifton,  L.  E.  2  P.  D.  27G.) 

Q.  What  rules  have  been  laid  down  as  to — (1)  The  mixing 
of  "vvine  to  be  used  in  the  communion  service  with  water.  (2)  The 
prostration  by  the  celebrant  of  himself  before  the  consecrated 
elements.  (3)  The  use  of  the  chasuble,  alb,  or  tunicle.  (4)  The 
use  of  the  cope  in  the  celebration  of  the  commmiion  ? 

A.  (1)  This  has  been  held  illegal.  {Herbert  v.  Fiirc/ias,  3 
P.  C.  GOO.) 

(2)  This  is  also  illegal.  {Martin  v.  Machonoehie,  L.  E.  2  V.  C. 
365;  2  A.  &E.  116.) 

(3)  These  are  illegal.  {Herbert  v.  PiircJinx,  supra ;  Ridsdale  v. 
Clifton,  supra.) 

(4)  The  cope  may  be  used  while  ministering  tlie  Holy  Com- 
munion on  high  feast  days  in  cathedi-al  and  collegiate  chm*chcs. 
{Herbert  v.  Purclias,  supra.) 

Q.  Is  a  crucifix  a  lawful  ornament  to  place  in  a  cluu'ch  ? 

A.  It  does  not  absolutely  ait})car  that  under  all  circumstances 
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the  presence  of  a  crucifix  is  illegal ;  Liit  where  one  was  placed  at 
the  top  of  a  screen  separating  the  chancel  of  the  chiu'ch  from  the 
body  or  nave,  being  in  a  very  conspicuous  position,  it  was  held 
illegal,  and  that  no  faculty  ouglit  to  be  granted  for  such  an 
ornament.  If  it  is  a  mere  architectural  decoration,  it  is  not  un- 
lawful, but  if  there  is  danger  of  its  becoming  "  an  object  of 
superstitious  reverence,"  it  is  unlawful.  {Clifton  v.  liidadalc, 
L.  R.  1  P.  D.  316.) 

Q.  What  rides  have  been  laid  down  as  to  the  following 
acts : — 

(1)  Kissing  the  books  of  service  ; 

(2)  Prostration  before  the  elements  in  the  prayer  of  consecra- 

tion ; 

(3)  Elevation  of  the  cup  and  paten  ; 

(4)  Employment  of  flowers  upon  the  communion  table  ? 

A.  (1)  This  has  been  held  illegal.  [Eljyhinstone  v.  Purcltasej 
L.  E.  3  Ad.  &  Ec.  66,  108.) 

(2)  This  has  been  held  illegal.  [Jlariin  v.  Maclionoc/iie , 
supra). 

(3)  This  is  illegal.  {Martin  v.  Mackonochie,  supra;  Ilam- 
mank  v.  Simpson,  L.  E,.  2  Ad.  &  E.  116.) 

(4)  This  has  been  held  not  illegal.  {Elpkinstone  v.  Purcltase, 
supra.) 

Q.  Are  there  any  legal  decisions  as  to  the  character  and 
nature  of  the  communion  table  ? 

A.  It  has  been  held — (1)  that  it  must  be  moveable,  that  is, 
portable ;  (2)  it  must  be  made  of  wood ;  (3)  and,  probably,  it 
ought  to  be  flat,     (Price's  Public  Worship,  246,  247.) 

Q.  AVhat  is  a  "  faculty  "  ? 

A.  It  is  a  dispensation,  licence,  or  permission  proceeding  from 
a  competent  authority,  allowing  the  doing  of  some  act  A\'hich 
would  otherwise  be  illegal,  or  confirming  some  act  done  without 
the  needful  authority. 

Such  acts  are — alterations  in  the  church  or  chiu'chyard,  putting 
up  bells  or  organs,  appropriating  pews,  &c.     (Price,  309.) 

Q.  State  some  of  the  general  jtrinciples  relating  to  faculties. 

A.  They  can  only  be  issued  with  respect  to  consecrated 
places ;  they  cannot  be  issued  to  turn  to  secular  pui-poses  that 
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whieli  lias  been  consecrated,  as  to  tui-n  part  of  a  churchyard 
into  a  highway. 

They  are  in  the  discretion  of  the  ordinary,  but  if  this  discre- 
tion be  unsound  it  will  be  overruled.     (13 rice,  310,  311.) 

Q.  What  must  be  done  previously  to  setting  up  a  substantial 
monument  in  the  chiirch  ? 

A.  A  facidty  must  be  obtained,  wliicli  A\ill  only  be  granted 
after  an  examination  into  the  circumstances;  but  although, 
strictly  speaking,  a  faculty  may  be  legally  necessary  for  the 
erection  of  a  gravestone  in  the  chm-chyard,  as  a  matter  of  fact  it 
is  never  applied  for. 

Q.  What  is  a  confirmatory  faculty-  ? 

A.  Where  an  act  has  been  done  informallj',  that  is,  without  a 
faculty,  which  act  might  lawfully  have  been  done  under  a 
faculty,  it  "u-ill  sometimes  be  confu-med  by  a  faculty  granted 
after  it  has  been  done,  called  a  confirmatory  facidty. 

Q.  Can  a  faculty  be  revoked  ? 

A.  Not  unless  it  has  been  fraudulently  obtained. 

Q.  Who  has  the  right  of  allo'W'ing  monuments  to  be  erected 
in  a  chmx'h  or  chmxliyard  ?  And  Avhat  course  woidd  you  ad\dse 
an  incumbent  to  take  who  objected  to  a  proposed  monument  ? 

A,  Strictly  speaking,  the  ordinary — i.  e.,  the  bisliop — but  in 
practice  the  incmnbent  exercises  the  riglit.  An  incmnbent 
objecting  to  a  proposed  monument  should  refuse  his  consent, 
and  then  the  applicant  would  be  compelled  to  apply  to  the 
bishop  for  a  faculty  for  the  monument,  and  this  application  the 
incumbent  could  oppose. 


CHAPTER  V. 

THE  ECCLESIASTICAL  COURTS. 


Q.  AVTiat  are  the  ordinary  ecclesiastical  courts? 
A.   (1)  The   courts   of   the  Arehbisliops   of  Canterbm-y  mid 
York,  called  the  provincial  com-ts  ;  (2)  the  courts  of  the  bishops, 
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or  diocesan   courts ;  (3)  the    comets  of  the  archdeacons,  which 
are  now  practically  fallen  into  disuse. 

Q.  Which  are  the  provincial  courts  ? 

A.  In  the  province  of  Canterbury  the  Coiu't  of  Arches  and  the 
Court  of  Peculiars,  and  in  the  province  of  York  the  Chancery 
Court. 

By  sect.  7  of  the  Public  Worship  Regulation  Act,  1874 
(37  &  38  Vict.  c.  85),  provisions  are  made  for  causing-  the  same 
judge  to  be  judge  of  both  the  Arches  Court  of  Canterbmy  and 
the  Chancery  Court  of  York  ;  and  Lord  Penzance  has  been  aj)- 
pointed  in  piu'suance  of  such  section  to  the  judgeship  of  both 
courts. 

Q.  What  is  the  jurisdiction  of  the  Court  of  Arches  ':* 

A.  Its  proper  jurisdiction  is  an  appeal  court  from  the  courts 
of  each  of  the  dioceses  of  the  province  of  Canterbmy  ;  but  it 
also  takes  original  cognizance  of  causes  properly  belonging  to 
inferior  com-ts  within  the  province,  but  in  respect  of  which  the 
inferior  judge  has  waived  his  jurisdiction  by  letters  of  request. 
(Steph.  Comm.  vol.  iii.  p.  309,  8th  ed.) 

Q.  What  are  letters  of  request  r' 

A.  Where  a  diocesan  court  within  the  province  of  Canterbmy 
has  jurisdiction,  the  judge  of  such  court  may  be  applied  to  for 
letters  of  request  to  the  Arches  Court  to  hear  the  case. 

The  letters  are  signed  by  the  judge  of  the  diocesan  court  and 
accepted  by  the  judge  of  the  Court  of  Arches,  and  thereupon  a 
decree  issues  from  tlie  Arches  Com-t  requiring  the  defendant  to 
appear  thereto. 

No  special  form  is  requisite  for  the  letters,  and  it  is  sufficient 
if  they  indicate  the  offence  in  a  general  manner,  provided  an 
actual  offence  cognizable  by  the  ecclesiastical  com't  is  indicated. 
(Price's  Law  of  Public  Worship,  p.  301.) 

Q.  What  is  a  "  peculiar  "  ? 

A    It  is  a  district  which  is  not  under  the  same  jurisdiction  as 
the   surrounding  country,  but  is  under  some  other  jm-isdiction. 
(Burn's  Ecclesiastical  Law,  vol.  iii.  pp.  91 — 94,  9th  ed.) 
Q.  Wliat  is  the  Court  of  "  Peculiars  "  ? 

A.  It  is  a  branch  of  the  Court  of  Ai-ches ;  its  jurisdiction  is  over 
all  those  parishes  dispersed  thi-ough  the  jn-oviuce  of  Canterbmy 
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in  tlie  miclst  of  other  dioceses  ■wliicli  are  exempt  from  the  jm-is- 
dictiou  of  the  bishop  of  such  dioeese,  and  subject  to  the  iirdi- 
bishop  only.     (Steph.  Comm.  vol.  iii.  p.  'MU,  8th  ed.) 

Q.  Who  is  the  judge  in  the  Ai-ches  Com-t  ? 

A.  The  judge  of  tliis  court  was  formerly  the  "  Official  Prin- 
cipal." 

He  is  also  called  the  Dean  of  Arches. 

The  offices  of  Ofiicial  Principal  and  Dean  of  Arches  were 
totally  distinct,  although  usually  united  in  the  same  pei-son. 
The  Official  Principal  is,  strictly  speaking,  the  representative 
of  the  archbishop,  and,  as  such,  the  judge  in  ordinary  ecclesi- 
astical matters. 

The  Dean  of  Arches  filled  a  similar  olHce  in  respect  to  the 
Court  of  "  Peculiars."     (Brice's  Law  of  Public  Worship,  p.  393.) 

Q.  Is  there  any  appeal  fi'om  the  Dean  of  Arches ;  and,  if  so, 
to  what  court  ? 

A.  There  is  an  appeal  to  the  Privy  Council.  (2  &,  3  Will.  4, 
c.  92,  s.  3.) 

Q.  What  is  the  jm-isdiction  of  the  diocesan  coui'ts? 

A.  These  courts  (also  called  the  consistory  courts)  are  held'in 
the  cathedrals  for  the  trial  of  all  ecclesiastical  causes  arising 
within  the  diocese.  The  chancellor  of  the  diocese  is  the  judge, 
and  from  him  an  appeal  lies  to  the  provincial  court  of  the  arch- 
bishop. 

But  matters  of  doctrinal  importance  are  usually  sent  by  letters 
of  request  to  the  Com-t  of  ^\jx'hos. 

Q.  What  is  the  archdeacon's  court  ? 

A.  It  is  held  in  each  archdeaconry  before  the  judge  appointed 
by  the  archdeacon  himself  and  called  his  official. 

But  the  com-t  itself  is  almost  obsolete.  (8te[)h.  Comm.  vol.  iii. 
p.  308,  8th  ed.) 

Q.  What  is  meant  by  the  tenn  "  ordinary"  ':' 

A.  By  this  tenn  is  meant  the  ecclesiastical  authority  in  any 
given  event.  General!}'  it  is  the  bishop,  but  not  necessarily. 
(Brice,  300—302.) 

Q.  What  appeals  lie  in  ecclesiastical  cases  ? 

A.  Ai)peal8  lie  from  the  archdeacon's  court  t<j  the  bishop's 
(•(jurt  ;  from  the  bislioji's  court  to  the  archbishop's  court,  and 
from  the  archbishop's  court  to  the  Privy  Comicil. 
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CHAPTER  VI. 

PROCEDURE  GENERALLY. 

Q.  State  the  difference  between  civil  and  criminal  suits,  so  far 
as  regards  the  persons  who  are  entitled  to  sue. 

A.  A  criminal  suit  is  open  to  everyone,  but  a  civil  suit  only 
to  a  person  having  an  interest,  (Brice's  Law  of  Public 
Worship,  32G,  327.) 

Q.  In  what  different  ways  may  a  civil  and  criminal  suit 
respectively  be  commenced  ? 

A.  Civil  suits  may  be  commenced  by  (1)  citation  ;  (2)  moni- 
tion ;  (3)  decree ;  (4)  act  on  petition. 

Criminal  suits  by  the  first  three.  (Smith's  Ecclesiastical 
Law,  p.  100.) 

Q.  What  is  a  citation,  and  what  must  it  contain  ? 
A.  It  is  the  usual  method  of  commencing  civil  suits,  and  is  a 
writ  commanding  the  parties  to  appear  and  submit  to  the  judg- 
ment of  the  court  or  to  show  cause  why  they  should  not  do  so. 

It  should  contain — (1)  the  name  of  the  judge,  his  commission, 
and  the  style  of  the  cornet ;  (2)  the  name  of  the  party  cited ; 
(3)  the  day  and  place  for  appearance ;  (4)  the  cause  for  which 
the  suit  is  to  be  commenced ;  (5)  the  name  and  address  of  the 
party  at  whose  instance  the  citation  is  obtained  ;  (6)  the  residence 
and  diocese  of  the  defendant;  and  (7)  the  interest  of  the  party 
complaining. 

In  criminal  suits  No.  7  need  not  be  shown.     (Price,  327.) 
Q.  What  is  an  "  act  on  petition  "? 

A.  It  is  the  usual  method  of  bringing  before  the  conrt  ques- 
tions collateral  to  or  incidental  to  the  main  issue  in  a  cause,  such 
as  questions  relating  to  taxation  of  costs,  or  questions  of  domi- 
cile, &Q. 

The  parties  state  their  cases  and  support  them  by  affidavits, 
and  the  matter  is  then  argued  by  counsel.  (Smitli's  Ecclesi- 
astical Law,  102.) 

Q.  What  is  meant  by  a  decree  riis  et  modis  ? 
A.  As  a  rule,  the  citation  or  decree  (as  it  is  called  in  the 
Arches  Court)  should  be  served  personally. 

If  it  is  proved  by  affidavit  that  this  is  impracticable,  then 
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service  "  r//V  et  modi's  "  is  allowed  ;  tliat  is,  Ity  all  ways  and  means 
likely  to  affect  the  party  -^-ith  knowledge,  as,  for  instance,  by 
lea^-ing  a  copy  at  his  house.     (Brice,  328.) 

Q.  What  is  a  monition  ? 

A.  A  monition  is  sometimes  a  sentence  of  the  com-t,  pro- 
noimeed  after  the  hearing,  and  ordering  something  to  he  done ; 
in  other  cases,  it  is  obtained  on  an  ex  j^arfc  ai^plication  and  com- 
mences a  suit,  and,  like  a  citation,  orders  the  defendant  to  appear, 
but  also  orders  a  certain  thing  to  be  done  by  the  party  cited. 
(Brice,  330,  331 ;  Farjrj  v.  Lff,  L.  E.  4  Ad.  &  Eccl.  135,  141.) 

Q.  "\Miat  are  the  usual  pleadings  in  a  civil  suit  ? 

A.  First,  there  is  the  plaintiff's  "  libel,"  which  states  his  case, 
and  should  be  in  concise  language  and  state  the  whole  facts  on 
which  the  plaintiff  relies,  and  should  not  state  immaterial  or 
irrelevant  facts. 

The  plaintiff  who  brings  in  the  libel  asks  for  a  day  for  the 
defendant's  answer.  This  answer  creates  the  litis  contest atio  or 
issue.  Such  issue  may  be —  (1)  simple  affirmative,  that  is,  admis- 
sion of  the  libel,  in  which  case  there  is,  of  course,  an  end  to  the 
suit ;  (2)  negative,  which  is  a  general  denial  of  the  suit ;  or 
(3)  qualified  affirmative  or  negative,  which  adds  to  the  plaintiff's 
statement.     (Brice's  Law  of  Public  Worship,  335.) 

Q.  May  the  admission  of  the  plaintiff's  libel  be  objected  to  by 
the  defendant  ? 

A.  Bef(jre  a  ])lea  of  any  kind  is  admitted  the  adverse  party 
may  object  to  its  admission,  on  the  ground  that  tlie  facts,  if  taken 
to  be  true,  do  not  amount  in  law  to  a  valid  claim  or  defence. 
The  objections  so  raised  are  heard  and  decided  upon  Ity  the 
judge,  who  either  rejects  in  toto  the  lil)el,  answer,  or  other  plead- 
ing objected  to,  or  admits  it,  either  with  or  without  amendment. 
(Brice,  334.) 

Q.  What  are  the  requisites  of  an  answer  ? 

A.  (1)  It  must  be  pertinent  to  the  matter  in  liand  ;  (2)  abso- 
lute and  unconditional ;  (3)  clear  and  certain.  (Smith's  Eccle- 
siastical Law,  J).  107.) 

Q.  Is  the  ]ilaintiff'  entitled  to  require  the  answer  to  be  on 
oath  'i 

A.  He  is  so  entitled,  and  in  answering  the  defendant  need  not 
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confine  himself  to  direct  answers,  but  may  enter  into  all  such 
matters  as  may  be  fairly  deemed  necessary  to  place  the  whole 
transaction  in  its  proper  light.     {Ibid.) 

Q.  State  any  differences  between  the  proceedings  in  criminal 
and  those  in  civil  suits. 

A.  In  criminal  suits  the  proceedings  are  taken  in  the  name 
and  under  the  sanction  of  the  bishoj:*,  who  may  decline  to  give 
his  sanction,  though  if  it  is  once  given  he  has  no  further  control 
over  the  proceedings. 

The  first  plea  in  criminal  suits  is  called  the  articles,  and  not 
the  libel. 

Again,  answers  upon  oath  cannot  be  required. 

If  the  defendant  is  a  person  in  holy  orders  the  proceedings 
must  be  conducted  under  the  Clim-ch  Discipline  Act.  (3  &  4 
Yict.  c.  86.) 

Q.  Mention  the  penalties  to  wliich  both  clergy  and  laity  are 
subject. 

A.  Theoretically  they  are  both  subject  to  the  following,  but 
practically  the  laity  are  exempt  from  them.  (1)  Monition  or 
admonition.  (2)  Penance.  (3)  Suspension  ab  uxjresm  eccieske. 
(4)  Excommunication.     (Brice,  274.) 

Q.  Mention  the  penalties  to  which  the  clergy  only  are  subject. 

A.  (1)  Suspension  ab  officio  only,  or  ab  officio  et  a  beneficio. 
(2)  Sequestration.     (3)  Deprivation.     (4)  Degradation. 

The  following  chiefly  concern  the  clergy,  but  might  affect  the 
laity.  (1)  The  grant  or  refusal  of  faculties.  (2)  Punishment 
for  contempt  of  court.      (3)   Condemnation  in  costs.     [Ibid.) 

Q.  Explain  the  term  monition  or  admonition. 

A.  In  the  sense  of  penalty,  it  denotes  the  censure  or  repri- 
mand addressed  by  the  Ecclesiastical  Com-t  to  anyone  within 
its  jurisdiction  convicted  of  an  offence  of  which  it  takes  cogni- 
zance.    It  is  the  lightest  of  all  the  punishments. 

Q.  Explain  the  term  suspension  ab  ingresm  ecclcaicB. 

A.  This  is  a  sentence  withholding  the  offender  from  some  of 
the  privileges  of  the  Church,  as  the  hearing  of  divine  service  and 
receiving  the  sacrament.     (Smith's  Ecclesiastical  Law,  p.  124.) 

Q.  What  was  the  punishment  of  excommunication  ? 

A.  It  was  of  two  sorts,  the  less  and  the  greater;  the  less 
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excluding  the  offender  from  tlie  sacrament  and  divine  serN-ice ; 
the  greater,  not  only  from  these,  but  also  from  the  company  of 
all  christians.  Fonnorlj',  various  civil  disabilities  were  attached 
to  excommimication,  but  by  53  Geo.  -3,  c.  127,  it  is  provided 
tliat  no  excommunicated  person  shall  incur  any  penalty  or  in- 
capacity by  that  sentence,  except  such  imprisonment,  not 
exceeding  six  months,  as  the  ecclesiastical  coiu't  shall  direct. 
(Brice's  Public  Worship,  pp.  278—280.) 

Q.  "SVliat  is  suspension  ab  officio  ! 

A.  It  is  an  inhibition  of  a  clergjTiian  from  performing  for  a 
certain  time  any  of  the  duties  appertaining  to  his  office. 
{Ibid.,  280.) 

Q.  Wliat  is  suspension  ah  officio  ct  a  boicficio  ^ 

A.  This  is  a  decree  depriving  the  clergyman  for  a  certain  time 
from  performing  any  of  the  duties  of  his  office,  or  recei^'ing 
any  of  the  profits  of  his  benefice.     {Ibid.,  280,  281.) 

i^.  What  is  a  sequestration  ? 

A.  This  is  the  taking  possession  of  tlio  rents  and  profits  of  a 
benefice  by  an  officer  appointed  by  the  bishop.  It  may  either 
issue  as  an  ordinary  civil  process,  in  pursuance  of  a  judgment  for 
an  ordinary  debt  for  dilapidations  or  for  costs,  or  as  the  residt 
of  bankiiiptcy  proceedings,  or  it  may  be  decreed  as  a  punislimcnt 
for  an  offence  against  the  ecclesiastical  law,  such  as  immorality, 
non-residence,  &c.  But  a  criminal  sequestration,  even  though 
later  in  date,  has  priority  over  a  civil  sequestration.  (Brice's 
Public  Worship,  pp.  284,  287.) 

Q.  How  is  the  perfonnance  of  ]tublic  worsliip  secured  dirring 
the  continuance  of  a  sequestration  issuing  under  a  judgment,  or 
imder  the  bankruptcy  of  the  incumbent 't 

A.  Where  such  sequestration  remains  in  force  for  six  months, 
the  bishop  at  the  expiration  of  that  time  may  appoint  a  cm-ate, 
or  curates,  witli  such  stipend  as  he  tliinks  fit,  to  perform  the 
services  of  the  dnirch  during  tlie  continuance  of  the  sequestra- 
tion. But  a  limit  to  the  amount  of  the  stipend  is  fixed  by  the 
act  ;54  &  30  Vict.  c.  44,  s.  1. 

And  the  bishop  may  also  for  sucli  six  months  inhibit  tlic  in- 
cumbent from  performing  any  ser\-ices  within  his  diocese,  as 
long  as  the  sequestration  remains  in  force.     {Ibid.,  s.  5.) 
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Q.  "What  are  the  powers  of  a  sequestrator  ? 

A.  lie  may  take  any  proceeding's  at  law,  or  in  equity,  which 
might  have  been  taken  by  the  incumbent  if  the  benefice  had  not 
been  sequestrated ;  and  payment  of  money  to  liim  is  a  good 
discharge  as  against  a  claim  by  the  incumbent.  (12  &  13  Vict. 
c.  67,  s.  2.) 

Q.  What  is  the  punishment  of  deprivation  ? 

A.  It  is  a  perpetual  suspension,  and  is  awarded  for  crimes 
and  the  graver  moral  offences.  (Brice's  Public  Worship,  pp.  289 
—292.) 

Q.  What  is  meant  by  the  term  "  contempt  of  court "  in  eccle- 
siastical matters  ? 

A.  This  term  includes  not  only  such  insults  to  the  court  or 
judge  as  are  contempts  of  court  at  common  law,  but  also  the 
neglect  or  refusal  of  a  party  to  do  such  acts  as  he  is  ordered  to 
do,  as  to  pay  costs,  and  the  like.     {Ibid.,  pp.  293,  294.) 

Q.  Have  ecclesiastical  com-ts  the  power  to  commit  to  prison 
for  contempt  of  court  ? 

A.  They  cannot  do  so  of  their  own  power,  but  they  must 
"  signify  "  the  contempt  to  the  Lord  Chancellor,  and  the  writ 
de  contumace  capiendo  will  then  issue  from  the  Court  of  Chancery. 
But  the  Privy  Council,  as  an  Ecclesiastical  Com-t  of  Aj^peal,  has 
power  to  commit  for  contempt.  (Brice's  Public  Worship, 
pp.  294—296.) 


CHAPTER  VII. 

CHURCH  DISCIPLINE  ACT. 


Q.  What  must  be  done  before  proceedings  can  be  taken  under 
the  Church  Discipline  Act  ? 

A.  The  consent  of  the  bishop  must  be  obtained.  {Reg.  v. 
Bishop  of  Oxford,  4  L.  T.  R.  N.  S.  122 ;  Julins  v.  Bishop  of 
0.xford,  L.  R.  5  App.  Ca.  214.) 

Q.  What  is  the  first  step  which  must  be  taken  in  proceedings 
under  the  Church  Discipline  Act  ? 

A.  The  bishop  of  the  diocese  witliin  which  the  offence  is 

N.  o 
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alleged  to  have  been  committed,  issues  a  commission  of  five 
persons,  one  of  whom  is  to  be  his  vicar-general,  or  Ids  archdeacon, 
or  a  rm-al  dean  within  his  diocese,  for  the  puii)Ose  of  inquiiing 
into  such  charge. 

Or,  if  he  pleases,  instead  of  issuing  this  commission,  the 
bishop  may  send  the  case,  by  letters  of  request,  to  be  tried  in  the 
court  of  appeal  of  the  pro^ince.     (3  &  4  Vict.  c.  86,  s.  13.) 

Q.  Grive  an  account  of  the  proceedings  in  relation  to  the 
commission  issued  as  aforesaid. 

A.  The  bishop  must  within  fourteen  days  before  the  issuing 
of  the  commission  give  notice  to  the  accused  of  liis  intention  to 
issue  it,  and  the  notice  must  contain  an  intimation  of  the  nature 
of  the  offence,  together  mth  the  names,  residences,  &c.  of  the 
party  on  whose  application  the  commission  is  about  to  issue. 
(Ibid.,  sect.  3.) 

Tlie  commissioners  give  seven  days'  notice  of  each  meeting  to 
the  accused. 

The  inquiry  is  conducted  in  public  and  the  witnesses 
examined  on  oath. 

After  the  inquiiy  the  commissioners  transmit  to  the  bishop 
the  depositions  of  the  witnesses,  and  a  report  of  the  opinion  of 
the  majority  of  the  commissioners  present,  as  to  whether  there 
is  sufUcient  privi a  facie  ground  for  instituting  proceedings. 

This  report  is  to  be  filed  in  the  registry  of  the  diocese.  {Ibid., 
sects.  4  and  5.) 

Q.  Wliat  com'se  may  be  adopted  by  the  bishop  upon  the 
receipt  of  the  report  ? 

A.  He  may  either — (1)  by  consent  of  both  parties  pronounce 
a  sentence  at  once,  and  no  fiu'ther  proceedings  are  then  neces- 
sary ;  or  (2)  articles  being  di-awn  up  and  served  upon  the 
accused  party,  the  bishop  may  try  the  case  with  the  assistance 
of  tliree  assessors ;  or  (3)  the  bishop  may  send  the  case  by 
letters  of  request  to  the  Com-t  of  Appeal,     (Ibid.,  sects.  6 — 13.) 

Q.  Do  any  appeals  lie  from  the  decision  under  the  Chui'ch 
Discipline  Act  'f 

A.  Appeals  lie  from  tlie  judgment  of  the  bisliop  to  the  Court 
of  Appeal  of  the  province,  and  from  tlio  Com-t  of  Appeal  of  the 
province  to  the  Privy  Council.     (Ibid.,  sect.  15.) 
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Q.  Within  what  time  must  suits  he  commenced  under  the 
Church  Discipline  Act  ? 

A.  Within  two  years  after  the  commission  of  the  offence, 
unless  in  respect  of  an  offence  for  which  a  conviction  has  been 
obtained  in  a  com-t  of  law,  when  the  suit  may  be  brought  at  any 
time  within  six  months  after  such  conviction,  although  more 
than  two  years  has  elapsed  since  the  commission  of  the  offence. 


CHAPTEE  YIII. 

PUBLIC  WORSHIP  REGULATION  ACT. 

Q.  State  generally  the  object  of  the  Public  Worship  Eegula- 
tion  Act. 

A.  It  does  not  interfere  with  a  complainant's  right  to  adopt 
the  general  procedure  of  the  Ecclesiastical  Com'ts  as  a  remedy, 
and  it  does  not  add  to,  diminish,  or  alter  the  nature  of  eccle- 
siastical offences.  It  creates  a  more  sj)eedy  and  less  expensive 
process  of  investigating  certain  illegal  acts  and  omissions. 

Q.  To  what  class  of  subjects  is  this  statute  applicable  ? 

A.  (1)  To  cases  of  alterations  in  or  additions  to  the  fabric, 
ornaments  or  furnitm-e  of  a  chui'ch  without  lawful  authority. 
(2)  The  introduction  into  the  church  of  decorations  forbidden 
by  law.  (3)  The  use  within  the  last  twelve  months  of  any 
unlawrEul  ornament  by  the  minister  of  the  church.  (4)  The 
neglect  within  such  time  to  use  any  prescribed  ornament  or 
vestui'e.  (5)  The  failure  to  observe,  or  cause  to  be  observed, 
within  such  time  the  directions  in  the  prayer  book  relating  to 
the  services,  rites  and  ceremonies.  (6)  The  unlawfully  adding 
to,  or  altering  or  omitting,  within  such  time,  any  of  the  services, 
rites  and  ceremonies.     (37  &  38  Vict.  c.  85,  s.  8.) 

Q.  How  are  proceedings  commenced  under  the  Public  Worship 
Regulation  Act  ? 

A.  By  a  representation  made  in  due  form  to  the  bishop  by 
either  (1)  the  archdeacon  to  whose  jurisdiction  the  incumbent  is 
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subject ;  (2)  the  chui-ehwardou  of  the  parish ;  or  (;3)  any  three 
jjarishioners  of  the  parish.  Unless  the  bishop  is  of  opinion,  in 
considering  the  whole  circumstances  of  the  case,  that  no  proceed- 
ings shoidd  be  taken  (in  which  case  he  is  to  state  in  ^\Titing  the 
reason  for  that  opinion,  and  to  deposit  such  statement  in  the 
registry  of  the  diocese,  and  a  copy  thereof  is  to  be  sent  to  the 
person  making  the  representation,  and  also  to  the  person  com- 
plained of),  he  is,  witliin  twenty-one  days  after  receiving  the 
representation,  to  send  a  co^ty  to  the  person  complained  of,  and 
require  him,  and  also  the  person  making  the  representation,  to 
state  in  writing  whether  they  are  willing  to  submit  to  the 
direction  of  the  bishop  in  the  matter  without  appeal ;  and  if 
they  state  their  willingness  to  submit  to  the  bishop,  he  is  to  hear 
the  case  as  he  thinks  fit,  and  to  pronounce  judgment  thereon, 
which  is  not  subject  to  appeal.     (37  &  38  Yict.  c.  85,  sects.  8,  9.) 

Q.  If  the  parties  do  not  so  signify  their  willingness  to  submit 
to  the  bishop,  in  what  way  may  the  matter  be  decided  ? 

A.  (1)  At  any  time  after  the  representation,  the  parties  may 
join  in  stating  any  question  arising  in  such  proceedings  in  a 
special  case  signed  by  a  barrister  for  the  opinion  of  the  judge, 
and,  after  sending  tlie  same  to  the  bishop,  may  requu-e  it  to  be 
transmitted  to  the  judge  for  hearing,  and  any  judgment  pro- 
nounced by  the  bishop  is  to  be  in  conformity  with  the  determina- 
tion of  the  judge. 

(2)  If  the  parties  do  not  so  state  their  willingness  to  submit  to 
the  bishop,  or  do  not  agree  in  stating  a  special  case,  the  bisliop 
must  send  the  representation  to  the  archbishoji,  and  the  arch- 
bishop is  to  require  the  judge  to  hear  the  case.     {Ibid.,  sect.  9.) 

Q.  Give  an  account  of  the  proceedings  where  the  matter  has 
been  so  transmitted  to  the  judge. 

A.  The  judge  is  to  give  not  less  tlian  twenty-eight  days' 
notice  to  the  pai-ties  of  the  time  and  place  at  which  he  will  hear 
the  matter,  and  before  giving  this  notice  he  is  to  require  from 
tlie  i»arty  making  the  rei^resentation  security  for  costs  as  he  may 
think  fit. 

AVitliin  twenty-one  days  after  sucli  notice,  tlio  party  com- 
lilaincd  of  is  to  send  to  tlie  judge,  and  to  tlio  i)arty  making  the 
representation,  a  concise  answer,  and  in  default  of  doing  so,  he 
is  deemed  to  liave  denied  the  truth  of  tlie  representation. 
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Evidence  before  the  judge  is  given  viva  voce  in  open  court, 
and  upon  oath.  Tlie  judge  lias  all  the  usual  powers  of  a  coui't 
of  record  as  to  witnesses.  Unless  the  parties  agree  that  the  evi- 
dence shall  be  taken  down  by  a  shorthand  writer,  the  judge  is 
to  state  the  facts  jiroved  before  him  in  the  form  of  a  special  case. 
{Ibid.,  sect.  9.) 

Q.  Is  there  any  appeal  from  the  decision  of  the  judge  under 
the  Public  Worship  Regulation  Act  ? 

A.  Yes.  There  is  the  ordinary  appeal  to  the  Judicial  Com- 
mittee of  the  Privy  Council.  The  special  case  settled  by  the 
judge,  or  a  copy  of  the  shorthand  writer's  notes,  as  the  case  may 
be,  is  sent  to  the  Judicial  Committee,  and  no  fresh  evidence  is 
allowed,  excej)t  by  leave  of  that  tribunal.     [Ibid,,  sects.  9,  12.) 

Q.  How  is  obedience  to  the  decision  of  the  judge  under  the 
Public  Worship  Regulation  Act  to  be  enforced  ? 

A.  In  the  first  place,  by  an  order  inhibiting  the  incumbent 
for  a  term  not  exceeding  three  months.  But  at  the  expiration 
of  that  term  the  inhibition  is  not  to  be  relaxed  until  the  incum- 
bent, by  writing  signed,  undertakes  to  pay  obedience  to  the 
order  of  the  court.  If  this  inhibition  is  disobeyed,  the  party 
disobeying  it  is  guilty  of  a  contempt  of  court,  and  may  be  com- 
mitted to  j^risiin  nucler  the  old  writ  de  contuumce  capiendo. 
[Green  v.  Lord  Penzance  and  others,  L.  P.  6  H.  L.  657.) 

If  the  inhibition  remains  in  force  for  more  than  three  years, 
or  if  a  second  inhibition  in  regard  to  the  same  order  is  issued 
within  three  years  from  the  relaxation  of  the  first,  the  benefice 
becomes  vacant,  unless  the  bishop,  for  some  special  reason  stated 
by  him  in  writing,  postpones,  for  a  period  not  exceeding  three 
months,  the  date  at  which  the  benefice  would  have  become  void. 
(37  &  38  Vict.  c.  85,  sect.  13.) 

Q.  To  whom  is  the  representation  under  the  Public  Worship 
Regulation  Act  to  be  made,  in  case  of  illegal  acts  in  a  cathedi'al 
or  collegiate  church  ? 

A.  The  representation  is  to  be  made  to  the  visitor  who  is  to 
perform  the  duties  ordinarily  performed  by  the  bishop  ;  and  the 
complaints  relating  to  the  fabric,  ornaments,  furnitm^e,  or  decora- 
tions, are  to  be  made  against  the  dean  and  chapter,  and  com- 
plaints as  to  the  ornaments  of  the  minister,  or  the  performance 
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of  the  services,  rites,  and  ceremonies,  are  to  be  made  against  the 
clerk  allecjed  to  have  offended.     (37  &  38  Vict.  c.  85,  s.  17.) 

Q.  What  limitations  are  there  upon  tlie  right  to  take  proceed- 
ings under  the  Public  Worship  liegulatiou  Act,  for  alterations 
or  additions  to  the  fabric  of  a  church  ? 

A.  No  proceedings  are  to  be  taken  as  regards  any  alteration 
in  or  addition  to  the  fabric  of  a  church,  if  such  alteration  or 
addition  has  been  completed  five  years  before  the  commencement 
of  the  proceedings  [Ibid.,  sect.  9) ;  and  no  proceedings  can  be 
taken  against  an  incumbent,  imder  both  the  C'hurch  Discipline 
Act  (3  &  4  Vict.  e.  80)  and  the  Pubhe  Worship  Act. 

Q.  In  what  points  do  the  Church  Discipline  Act  and  Public 
Worship  Act  resemble  each  other  ? 

A.  (1)  In  each  case  the  bisliop  may,  by  consent,  act  as  judge 
without  appeal.  (2)  In  each  case  the  bisliop  may  decUne  to 
allow  proceedings  to  be  taken.  (3)  WTien  under  the  former 
act  a  bishop  has  issued  letters  of  request,  and  in  all  proceedings 
under  the  Public  Worship  Act  there  is  only  a  single  appeal. 
(Price's  Public  Worsliip,  387,  388.) 

Q.  What  are  the  principal  differences  between  the  two  statutes  ? 

A.  (1)  The  former  relates  to  all  criminal  matters  ;  the  latter 
only  to  certain  specified  matters  relating  to  architecture,  decora- 
tions, ornaments,  and  rites  and  ceremonies,  (2)  In  respect  to 
matters  falling  within  the  scope  of  the  former,  aU  other  existing 
processes  are  abolished ;  tlie  latter  act  is  merely  supplementary 
and  the  use  of  its  procedure  optional.  (3)  Under  the  former 
act  proceedings  may  be  taken  by  anyone,  under  the  latter  only 
by  certain  defined  persons.  (4)  Applicants  under  the  former 
act  are  never  required  to  give  security  for  costs ;  under  tlie 
latter  security  is  always  required.  (0)  Under  the  former  act 
the  bishop  is,  in  theory  at  least,  the  prosecuting  party ;  under 
the  latter  he  is  not  so.  (G)  In  many  cases  under  the  former  act 
there  are,  or  may  be,  three  distinct  appeals ;  under  tlie  latter 
there  is  but  one,     (Price's  Public  Worship,  pp,  387,  388.) 
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CHAPTER    I. 

JURISDICTION. 

Q.  What  are  the  principal  cases  in  which  the  jiirisdictiou  of 
the  Admiralty  Division  is  exercised  ? 

A.  (1)  To  restore  possession  of  a  ship;  (2)  for  damage  to  a 
ship ;  (3)  in  respect  of  seamen's  wages ;  (4)  salvage  cases ; 
(5)  necessaries  snpplied  to  a  ship;  (6)  bottomry  and  respon- 
dentia; (7)  mortgages  of  ships;  (8)  pilotage  and  towage; 
(9)  torts  committed  on  the  high  seas ;  (10)  and  for  damage  to 
goods  by,  or  breach  of  contract  on  the  part  of,  the  owner,  master, 
or  crew  of  a  ship,  where  the  goods  are  to  be  canied  to  any  port 
in  England  or  Wales,  and  where  none  of  the  owners  of  the  ship 
are  domiciled  in  England  or  Wales. 

Q.  A  foreign  ship  on  the  sea  below  low-water  mark,  bnt 
within  the  three  mile  limit,  negligently  causes  damage  to  an 
English  subject ;  will  leave  be  given  to  serve  a  \vrit  out  of  the 
jurisdiction  for  such  damage  ? 

A.  Leave  will  not  be  given,  as  the  sea  within  the  thi-ee  mile 
limit  is  not  part  of  this  country,  unless  it  is  expressly  included 
by  statute,  although  for  some  international  law  purposes  it  may 
be  so  considered.  {Uarris  v.  Oimers  of  the  Franconia,  L.  R. 
2  C.  P.  D.  173  ;  46  L.  J.  N.  S.  C.  P.  363.) 

Q.  What  is  meant  by  the  three  mile  limit,  and  to  what  extent 
do  English  courts  exercise  jmisdiction  within  such  radius  ? 

A.  For  the  purposes  of  international  law,  each  State  has 
jurisdiction  over  the  high  seas  to  the  extent  of  a  marine  league 
from  its  shores.  But  this  jurisdiction  only  exists  for  certain 
purposes,  as  to  enforce  the  neutrality  of  such  portion  of  the  seas, 
and  to  enforce  its  own  revenue  laws.     In  T/ie  Franconia  case, 
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Beg.  V.  Juijn,  2  Ex.  D.  63,  it  was  licld  liy  tlio  Coin-t  for  Crown 
Cases  Reserved  that  the  criminal  jurisdiction  of  the  English 
coiu'ts  does  not  extend  beyond  low-water  mark,  so  that  a 
foreigner  who  had  unla'\\'fully  caused  the  death  of  a  person  on 
hoard  a  Britisli  sliip  below  low-water  mark,  but  within  the  tlu-ee 
mile  limit,  could  not  be  tried  for  the  deatli  of  such  person.  By 
41  &  42  Yict.  c.  73,  the  criminal  jurisdiction  of  the  courts  has 
been  extended  to  offences  committed  within  a  marine  league  of 
the  coast. 

Q.  A  ship  which  is  trading  along  the  coast  of  various  countries 
takes  in  goods  in  one  country  to  be  delivered  in  another.  By 
what  law  will  tlic  contract  be  regulated  ? 

A.  The  presumption  will  be  that  the  contract  is  regulated  by 
the  law  of  the  country  to  wliicli  tlie  sliip  belongs,  i.e.  the  law  of 
the  ilag ;  but  it  may  appear  from  tlie  contract  that  the  parties 
intended  some  other  law  to  apjily.     {Lloyd  v.  Guibert,  L.  R. 

1  a  B.  115.) 


CHArTEli  II. 

LIEN. 

Q.  What  is  a  maritime  lien  ? 

A.  Unlike  a  common  laAV  lien,  but  like  an  equity  one,  this  is 
independent  of  the  possession  of  the  property.  It  is  a  right  to 
enforce  by  legal  process  a  claim  against  the  res  or  thing  itself, 
wliicli  is  either  the  cause  of  the  injury,  as  in  cases  of  collision,  or 
the  object  saved  by  salvors,  as  a  vessel  io  A\hich  service  has  been 
performed  by  mariners,  or  some  otlicr  tiling.  (Ivoscoe's  Admi- 
ralty Law,  p.  6.) 

Q.  State  varioiLS  cases  in  which  claims  to  lion  arise. 

A.  Where  damage  has  been  done  by  collision ;  for  salvage, 
towage,  or  pilotage  services,  and  for  seamen's  and  master's 
wages.  A  bottomry  bond  fuiiher  gives  rise  to  a  lien,  and  in 
short  in  all  cases  where  tlie  proper  method  of  proceeding  is  by 
proceedings  in  rem.     (Boyd's  Shipping  Laws,  p.  417.) 
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Q.  State  the  extent  of  tlio  lien  on  a  ship. 

A.  The  whole  ship,  its  sails  and  rigging,  and  also  those  things 
which  are  required  for  regular  or  special  service,  such  as  the  lines 
and  nets  in  a  fishing  boat,  also  the  whole  freight  actually  accrued 
less  proper  deductions.     (Eoscoe,  p.  7.) 

Q.  What  effect  upon  a  prior  lien  has  a  sale  of  the  ship  ? 

A.  The  piu'chaser,  even  though  without  notice  of  the  lien, 
will  take  subject  to  the  lien  iDiless  the  sale  is  made  hij  order  of  the 
court;  but  it  is  otherwise  in  the  case  of  cargo,  which,  owing  to 
the  difficulty  of  identification,  is  sold  free  from  the  lien ;  but  if 
the  cargo  could  actually  be  identified,  it  would  probably  be 
subject  to  the  lien. 

Q.  How  may  a  maritime  lien  be  extinguished  or  be  lost  ? 

A.  By  undue  delay  in  enforcing  the  rights  of  the  claimant, 
provided  that  the  ship  has  got  into  the  hands  of  third  parties  ; 
by  taking  bail,  i.e.,  security  for  the  amount  of  the  claim  ;  by  a 
sale  under  the  order  of  the  court ;  by  destruction  of  the  subject- 
matter  of  the  lien  ;  by  acceptance  of  payment,  whether  by  cash 
or  bill.     (Roscoe,  p.  8.) 

Q.  How  is  a  maritime  lien  enforced  ? 

A.  By  application  to  the  Court  of  Admiralty  which  will  order 
a  sale. 

Q.  May  a  lien  be  enforced  against  a  ship  belonging  to  a 
foreign  government,  but  not  being  a  ship  of  ■\^^ar  ? 

A.  It  appears  not,  and  that  a  declaration  by  the  foreign 
government  that  the  ship  is  State  property  withdraws  it  from 
the  jurisdiction  of  the  English  Courts.  {The  Parlemcnt  Beige, 
L.  R.  5  P.  D.  197  ;  42  L.  T.  N.  S.  273  ;  The  Constitution,  L.  R. 
4  P.  D.  39 ;  48  L.  J.  Ad.  D.  13 ;  The  Charkeih,  L.  R.  4  Ad. 
59  ;  42  L.  J.  Ad.  17.) 

Q.  To  what  does  a  maritime  lien  extend  ? 

A.  Not  only  to  the  actual  debt  but  to  the  costs  and  interest 
(if  any).     (Smith,  pp.  37,  38.) 

Q.  In  what  order  are  liens  paid  ? 

A.  Liens  for  (1)  salvage  of  life.  (2)  Salvage  of  property. 
(3)  Claims  for  damages.  (4)  Wages  of  seamen.  (5)  Wages 
of  master  and  disbm'sements  by  him,  whether  he  is  owner  or 
not.     (6)  Bottomry.     (7)  Mortgages.    (Smith's  Admiralty  Law, 
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p.  42.)  The  law  as  to  the  priority  of  liens  is,  however,  in  a  very 
unsettled  condition,  and  the  above  order  cannot  be  said  to  be 
universally  accepted. 

It  must  be  noticed  that  when  there  are  two  or  more  liens  of 
the  same  character,  the  last  which  has  attached  is  usually 
entitled  to  priority  of  pa^Tuent,  as  in  salvage  and  bottomry 
cases. 

(^.  Is  there  any  marshalling  of  assets  in  the  case  of  liens  ? 

A.  Yes ;  thus,  if  A.  lias  a  bottomry  bond  on  the  ship  only, 
and  B.  has  one  on  both  ship  and  freight,  A.  can  compel  B.  to 
proceed  against  the  fi'eight,  and  leave  the  ship  for  him,  A.,  if 
the  effect  of  allowing  B.  to  go  at  the  ship  would  be  tliat  A. 
woidd  not  get  paid  out  of  the  ship.  (See  "  Marshalling  of 
Securities,"  Modem  Digest  of  Final  Examination,  p.  408.) 


CHAPTEl^  III. 

SALVAGE. 


Q.  What  is  salvage  ? 

A.  It  is  the  reward  earned  b}'  those  who  have  voluntarily 
saved  a  ship  or  boat,  or  their  cargo,  from  peril  at  sea,  or  a  wreck 
from  total  loss,  or  wlio  liave  saved  human  life,  except  from  a 
foreign  ship  out  of  British  jurisdiction,     (lioscoe,  p.  13.) 

Q.  Have  the  courts  original  jurisdiction  in  cases  of  salvage  of 
both  life  and  cargo  ? 

A.  Life  salvage  is  rewarded  by  virtue  of  statute  law  (Mer- 
chant Shipping  Act,  1804,  s.  458  ;  Admii-alty  Court  Act,  1861, 
8.  9).  Salvage  of  property  springs  from  the  general  maritime 
law. 

Q.  State  some  of  the  chief  points  relating  to  salvage  services. 

yi.  The  services  must  be  voliintary  and  not  rendered  as  part 
of  the  claimant's  legal  duty.     As  a  nde,  therefore,  the  crew 
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of  a  salved  ship  are  not  entitled  to  reward  unless  their  contract 
of  service  has  been  ended  before  the  salvage  services  were 
performed,  as  where  the  ship  is  abandoned  or  they  are  dis- 
charged by  the  captain.  A  pilot  is  usually  not  entitled  to 
salvage  except  when  circumstances  supervene  which  cause  such 
great  danger  as  to  change  the  nature  of  his  services  from  one  of 
ordinary  pilotage.  A  steam  tug  engaged  to  tow  a  ship  can 
only  claim  for  salvage  services  if  she  incm-s  a  risk  or  performs  a 
duty  outside  the  scope  of  her  original  engagement,  as  when  a 
tow  rope  broke  and  the  ship  drifted  into  a  position  of  great 
danger,  and  in  rescuing  her  the  tug  was  injured  by  being 
strained,  and  much  extra  exertion  was  necessary.  (Roscoe, 
pp.  16—19  ;  The  Minnehaha,  Lush.  335  ;  15  Moo.  P.  C.  133.) 
Q.  Wlien  may  salvage  be  awarded  for  tlie  saving  of  life  ? 
A.  Whenever  a  life  is  saved  from  any  British  ship  or  boat, 
wherever  the  services  may  be  rendered,  or  from  any  foreign  ship 
or  boat  when  the  services  have  been  rendered  either  wholly  or 
in  part  in  British  waters.  (17  &  18  Yict.  c.  104,  s.  458; 
24  Vict.  c.  10,  s.  9.)  The  saving  of  life  in  relation  to  a  foreign 
ship  out  of  British  jurisdiction  does  not  give  the  English  Coiu*ts 
a  right  to  award  salvage.  Salvage  for  life  can  only  be  awarded 
where  some  property  is  saved  as  well. 

Q.  What  are  the  chief  elements  to  be  considered  in  determin- 
ing the  amount  of  salvage  reward  ? 

A.  (1)  The  extent  of  the  peril  of  the  object  saved.  (2)  Its 
actual  value.     (3)  The  nature  of  the  salvage  services. 

The  more  imminent  the  peril  the  greater  the  reward.  The 
saving  of  a  derelict  ship  entitles  to  a  large  reward.  The  reward 
is  proportioned  to  the  value  of  the  property  saved.  The  laboiu", 
skiU,  and  courage  shown  by  the  rescuers,  the  time  occupied,  the 
value  or  power  of  the  instruments  of  service,  the  fact  that . 
property  of  the  salvors  has  been  exposed  to  risk,  are  all  taken 
into  consideration.     (Roscoe,  pp.  21 — 27.) 

Q.  Is  there  any  rule  as  to  the  amount  which  will  be  decreed 
as  salvage  ? 

A.  There  is  no  fixed  rule,  and  the  amount  varies  according 
to  the  above  circumstances.  More  than  one-half  the  profits 
saved  is  seldom,  if  ever,  given.     Where  the  property  saved  is 
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large  in  value,  the  amount  allowed  usually  bears  a  smaller 
proportion  to  its  value  than  when  that  value  is  small. 

Q.  How  is  the  value  of  the  property  saved  calculated  for 
salvage  pui'poses  Y 

A.  Its  value  is  taken  to  be  that  at  the  port  where  the  salvor's 
services  end.     (lloscoe,  p.  32.) 

Q.  How  is  the  sum  awarded  for  salvage  usually  apportioned  ? 

A.  (1)  The  officers  and  crew  of  a  shi}),  amongst  whom  it  is 
usually  ajiportioned  according  to  tlieir  wages,  particular  indi- 
viduals who  have  performed  specially  nierit<jrious  services  being 
more  highly  rewarded.  (2)  Persons  assisting  other  than  the 
foregoing.  (8)  The  owners  of  the  ship,  who  receive  more 
according  to  the  value  of  the  instnmient  which  is  employed  in 
the  rescue  and  the  risk  which  she  has  run.  Frequently  the 
owners  receive  one-half  the  whole  reward.  (Roscoe,  pp.  29 — 
31.) 

(li.  Is  salvage  ever  due  to  persons  who  have  not  themselves 
actually  saved  the  property  ? 

A.  It  is,  where  they  have  meritoriously  contributed  to  its 
safety ;  for  example,  by  conveying  information  of  the  perilous 
position  of  a  ship  to  a  steam-tug.     (Roscoe,  p.  14.) 

Q.  Is  it  necessary  that  salvage  services  should  always  be 
successful  to  entitle  those  persons  who  have  rendered  them  to  a 
reward  ? 

A.  As  a  rule  it  is.  The  exception  is  where  persons  are 
summoned  to  the  aid  of  a  vessel  and  give  their  services  which 
are  ineffectual  and  yet  the  vessel  is  ultimately  saved.  These 
persons  are  entitled  on  the  ground  of  contract  to  some  reward. 
(Roscoe,  p.  14.) 

Q.  What  has  been  laid  down  as  tlie  test  whether  a  pilot  is 
entitled  to  extra  remuneration  for  salvage  services  Y 

A.  It  is  not  on  the  one  hand  whether  the  ship  was  at  the 
time  of  succour  in  distress,  or  on  the  other  wliether  .she  was  then 
damaged ;  but  it  is  whether  tlii."  risk  attending  tlie  ser^dces  to 
the  vessel  was  sudi  that  the  pilot  could  not  be  reasonably 
expected  to  j)erforra  them  for  the  ordinar}^  pilot's  fees  or  even 
for  extraordinary  pilotage  reward.  {Akcrblom  v.  Price,  L.  li. 
7  Q.  B.  I).  120.) 
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Q.  How  does  the  court  look  upon  agreements  for  salvage  ? 

A.  Unless  the  agreement  is  fairly  equitable  tlie  court  will  set 
it  aside  and  order  a  fair  compensation,  and  that  whether  the 
amount  fixed  is  unreasonably  large  or  small ;  powerlessness  to 
resist  tlie  salvor's  demands,  fraud,  or  corruption,  concealment  of 
material  facts,  have  all  been  held  to  vitiate  a  salvage  agreement ; 
but  the  mere  fact  that  the  court  considers  that  the  reward  is  too 
large  or  too  small  will  not  be  sufficient  to  cause  it  to  set  it  aside. 
(Eoscoe,  pp.  22,  23.) 

Q.  What  will  cause  salvors  to  forfeit  their  reward  ? 

A.  Through  misconduct,  error  of  judgment,  or  want  of  skill, 
they  may  debar  themselves  from  recei\'ing  a  part  of  the  reward 
to  which  they  would  otherwise  be  entitled.  If  they  are  guilty 
of  misconduct  of  a  wilful  and  criminal  nature,  though  not  of 
mere  error  of  judgment,  they  may  forfeit  the  whole  of  their 
reward.     (Roscoe,  p.  27.) 

Q.  How  does  the  deviation  of  a  ship  from  its  course  to  save 
(a)  life,  or  (b)  property,  affect  a  policy  of  marine  insurance  on 
such  ship  or  cargo  ? 

A.  (a)  Deviation  to  save  life  is  justifiable,  and  will  not  affect 
the  policy ;  but  (b)  to  save  property  is  not  justifiable,  and  the 
underwriters  will  be  discharged ;  and  consequently  in  estimating 
their  compensation  for  salvage  the  salvors  can  recover  the 
premium  on  the  vitiated  policy.  {T/ie  lla/ph  Ahercromhie,  L.  E. 
1  P.  C.  454  ;  Scammamja  v.  Stamp,  L.  E.  5  0.  P.  D.  295 ;  28 
W.  E.  G91 ;  49  L.  J.  C.  B.  674 ;  42  L.  T.  480.) 

Q.  Do  salvage  claims  give  rise  to  any  lien  ? 

A.  Salvors  have  a  lien  on  the  ship,  cargo  and  freight,  which 
are  saved,  each  of  which  must  contribute  its  share  of  the 
reward  in  proportion  to  its  value.  And  where  lives  are  saved 
there  is  a  lien  on  the  ship,  cargo  and  freight,  for  the  reward  for 
such  services,     (Eoscoe,  pp.  31,  32.) 

Q.  Is  bullion  on  board  a  ship  liable  to  contribute  to  salvage 
reward  rateably  with  the  other  property  saved  ? 

A.  It  has  been  decided  that  it  must.  {The  Longford^  L.  E. 
6  P.  D.  GO.) 
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CIIAPTEH  IV. 

TOWAGE. 

Q.  "WTiat  is  the  engagement  and  the  contract  of  towage? 
A.  Towage  is  a  contract  of  service  whereby  the  tug  (which 
must  be  properly  found  with  crew,  tackle,  &c.)  agrees  to  tow  a 
vessel  from  one  point  to  another  for  the  pm-pose  of  expediting 
her  on  her  voyage,  and  to  use  her  best  endeavours  for  that 
purpose.     {The  Minnehaha,  Lush.  pp.  345,  347.) 

Extraordinary  towage  is  in  the  nature  of  salvage,  and  arises 
from  an  agreement  to  tow  a  disabled  vessel  to  a  place  of  safety. 
{The  Reward,  1  W.  liob.  174.) 

Q.  What  is  the  jurisdiction  of  the  Admiralty  in  cases  of 
towage  ? 

A.  It  has  jurisdiction  to  decide  all  claims  and  demands  in 
the  natui-e  of  towage,  and  ^viU  enforce  payment  for  towage 
services  and  also  agreements  entered  into  in  regard  to  towage  ; 
but  in  the  latter  case,  the  amount  of  the  remuneration  must  be 
reasonable  and  certain.     (Roscoe,  p.  38.) 

Q.  State  generally  the  engagements  implied  by  law  in  the 
contract  of  towage. 

A.  That  each  vessel  will  perform  its  duty  in  completing  it, 
and  will  show  proper  skill  and  dihgence,  and  that  neither  vessel 
by  mistake  or  misconduct  will  create  unnecessary  risk  to  the 
other,  or  increase  any  risk  which  might  be  incidental  to  the 
service  imdertaken.  {The  Julia,  Lush.  224  ;  14  Moo.  P.  C.  210.) 
Q.  What  will  release  a  tug  from  her  engagement  to  tow  ? 
A.  If  material  facts  as  to  the  tow  were  concealed  when  the 
agreement  was  made,  or  if  a  r/.v  major  or  micontemplated 
accident  rendered  tlie  fulfilment  of  the  engagement  impossible; 
but  unforeseen  difliculties,  sucli  as  tlie  breaking  of  tlio  hawser 
and  consequent  delay,  will  not  do  so.     (Iloscoe,  p.  39.) 

Q.  What  are  the  duties  of  tlu^  tug  when  tlie  contract  is  dis- 
solved by  a  vis  major,  or  uncontemplated  accident  Y 

A.  It  is  the  duty  of  the  tug  to  remain  by  the  tow  in  order  to 
render  all  the  assistance  in  lier  power ;  and  then,  for  this  extra 
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service,  the  tug  is  entitled  to  claim  salvage  reward.     (Roscoe, 
p.  39.) 

Q.   Does  a  claim  for  towage  confer  any  maritime  lien  ? 

A.  It  does. 


CHAPTER  Y. 

DAMAGE. 

Q.  What  is  the  jurisdiction  of  the  Admiralty  Com-t  in  eases 
of  damage  ? 

A.  It  has  now  jurisdiction  by  statute  to  decide  all  claims  for 
damage  received  by  any  ship  or  seagoing  vessel,  and  to  enforce 
the  payment  thereof  whether  such  vessel  is  within  a  county  or 
upon  the  high  seas  at  the  time  when  the  damage  was  received. 
(3  &  4  Yict.  c.  65,  s.  6.) 

Also  by  the  A.  C.  Act,  1861,  s.  7,  the  same  court  has  juris- 
diction over  any  claim  for  damage  done  by  any  ship. 

Actions  have  been  entertained  arising  from  a  collision  between 
British  ships  in  foreign  waters,  and  even  between  foreign  ships 
in  foreign  waters.  {The  Diana,  Lush.  539  ;  The  Courier,  Lush. 
541.) 

Q.  Is  there  any  power  to  arrest  a  foreign  ship  which  has  done 
damage  to  the  property  of  a  subject  ? 

A.  "Whenever  any.injmy  has  been  caused  to  any  property 
belonging  to  a  British  subject  in  any  part  of  the  world  by  any 
foreign  ship,  if  at  any  time  thereafter  such  ship  be  found  in  any 
port  or  river  of,  or  within  three  miles  of  the  coast  of,  the  United 
Kingdom,  it  is  lawful  for  the  court,  upon  its  being  shown  by 
any  person  applying  summarily  that  such  injury  was  prob- 
ably caused  by  the  misconduct  or  want  of  skill  of  the  master  or 
mariners  of  the  ship,  to  issue  an  order  requiring  the  ship  to  be 
detained  until  satisfaction  has  been  made,  or  secm'ity  given,  to 
abide  the  event  of  legal  proceedings,  and  to  pay  the  costs  and 
damages  thereof.     (M.  S.  Act,  1854,  c.  104,  s.  527.) 
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Q.  Is  there  a  double  remedy  for  damage  caused  by  a  ship  ? 

A.  Tlie  court  has  either  jurisdiction  in  rem  against  the  ship, 
or  in  prr<ionam  against  the  person  who  caused  the  damage.  But 
an  action  will  not  lie  in  the  Adniiralt}-  Division  against  a  pilot 
personally.  If  one  of  the  above  remedies  is  insufficient,  the 
other  maybe  employed,  and  also  if  a  judgment  is  recovered  in 
the  Queen's  Bench  Division,  and  proves  inadequate  fully  to 
compensate  the  plaintiff,  he  may  sue  in  rem  in  the  Admiralty 
DiWsion,  but  he  will  not  be  allowed  to  bring  the  two  actions 
concmTcntly.     (Iloscoe,  pp.  42,  43.) 

Q.  What  were  the  rules  as  to  collision  laid  do^^^l  by  Lord 
Stowell  ? 

A.  (1)  If  neither  party  is  to  blame  each  must  bear  his  own 
loss.  (2)  If  both  parties  are  to  blame  the  loss  must  be  appor- 
tioned between  them.  (3)  If  the  injured  party  alone  is  to 
blame  he  must  bear  his  own  loss.  (4)  If  the  in  juror  alone  is  to 
.blame  he  must  compensate  the  other  party.  {The  Woodrop 
Sims,  2  Dods,  A.  D.  85.) 

Q.  "Wliat  is  the  position  of  a  ship  whicli  is  proved  to  have 
infringed  one  of  the  regulations  under  the  Merchant  Shipping 
Act  immediately  prior  to  a  collision  ? 

A.  That  ship  will  be  liable  for  the  damage  unless  it  can 
prove,  not  only  that  the  infi-ingement  w'as  not  the  cause  of  the 
collision,  but  that  it  could  not  have  been  its  cause,  or  in  other 
words,  either  the  absence  of  any  infringement  must  be  shown,  or 
the  impossibility  of  the  collision  having  been  the  consequence  of 
an  infringement,  (lloscoe,  p.  45.)  Fm-ther,  an  unnecessary 
departure  from  the  regulations,  even  in  the  agony  of  a  collision, 
and  though  it  only  possibly  contributed  to  the  collision,  has 
been  held  not  to  absolve  the  ship  from  blame.  (T/ie  Kliediveand 
Vooricarh,  L.  li.  5  App.  Ca.  87G  ;  43  L.  T.  N.  S.  010.) 

Q.  AVliat  presumption  is  raised  wliero  a  ship,  after  colliding 
with  another,  sheers  olf,  and  does  not  attempt  to  render  any 
assistance  to  the  latter,  although  in  a  sinking  condition  ? 

A.  By  this  conduct  a  prima  facie  presumption  is  raised  that 
the  collision  occurred  tlu-ough  the  negligence  or  -wTongf  ul  act  of 
Buch  vessel,  and  evidence  must  be  given  to  rebut  this  pre- 
sumption.    (Iloscoe,  p.  47.) 
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Q.  What  is  the  admiralty  rule  as  to  the  incidence  of  the  loss 
whore  holli  vessels  are  in  fault? 

ui.  Eiich  must  bear  half  the  loss  caused  to  the  other  without 
regard  to  the  amount  of  negligence  shown  by  the  two  vessels. 
{T/w  Mi/aii,  Lush.  388 ;  31  L.  J.  Ad.  105  ;  Jud.  Act,  1873, 
s.  25,  sub-s.  9.) 

Q.  Is  there  any  limitation  on  the  liability  of  owners  of  ships 
in  respect  of  damage  done  by  their  ships  ? 

A.  The  owner  of  any  ship,  whether  British  or  foreign,  is 
not,  where  any  loss  or  damage  is,  by  reason  of  the  improper 
navigation  of  such  shij^,  caused  without  /lis  actual  fault  or  privit// 
to  any  other  vessel  or  goods,  &c.  on  board  any  other  vessel,  to  be 
answerable  in  damages  in  respect  of  loss  of  life  or  personal 
injury,  either  alone  or  together  with  loss  or  damage  to  ship's 
boats,  merchandise,  &c.,  to  an  aggregate  amount  exceeding  15/. 
for  each  ton  of  the  ship's  tonnage ;  nor  in  respect  of  loss  or 
damage  to  vessels,  merchandise,  &c.,  whether  there  be  in  addition 
loss  of  life  or  personal  injiuy  or  not,  to  an  aggregate  amount 
exceeding  8/.  for  each  ton  of  the  ship's  tonnage.  (25  &  26  Vict. 
c.  63,  s.  5-1.) 

The  liability  of  the  ship  is  for  the  above  amounts  in  respect 
of  each  distinct  occasion  when  damage  is  done  by  it.  {T/ie 
Rajah,  L.  E.  3  Ad.  539 ;  41  L.  J.  Ad.  97.) 

Q.  How  may  the  Hmitation  of  liability  above  mentioned  be 
claimed  ? 

A.  It  may  be  elauned  in  the  statement  of  defence  in  which 
hability  for  the  collision  is  admitted ;  and  a  stay  of  proceedings 
can  then  be  moved  for  and  will  probably  be  granted  on  payment 
into  com't  of  the  aggregate  sum  for  which  the  owners  are  liable. 
{The  Chdah,  45  L.  J.  Ad.  108;  35  L.  T.  N.  S.  36.)  The 
relief  may  also  be  claimed  alternatively  by  way  of  counter-claim. 
The  most  usual  practice  is,  however,  after  the  principal  action 
has  been  decided,  to  bring  a  new  action  claiming  limitation,  and 
showing  in  the  statement  of  claim  that  the  vessel  in  question  has 
been  found  to  blame,  that  the  owners  were  not  priv}^  to  the 
negligence  which  caused  the  collision,  that  the  tonnage  is  of  a 
certain  amount,  and  that  the  amoimt  due  in  respect  of  such 

N.  P 
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tonnage  has  been  paid  into  court,  and  claiming  that  the  OT\Tiers 
have  a  decree  limiting  their  liability  to  this  amount.  (Eoscoe, 
p.  55.) 

Q.  Wliat  exemption  from  liability  exists  where  a  pilot  is  on 
board  a  ship  ? 

A.  By  the  M.  S.  Act,  1854,  s.  388,  it  is  provided  tliat 
the  owner  or  master  of  a  ship  is  not  to  be  answerable  for 
any  loss  or  damage  occasioned  by  the  fault  of  any  qualified 
pilot  acting  in  charge  of  such  ship  within  any  district  where  the 
employment  of  such  a  pilot  is  compulsory  by  law.  The  statute 
applies  to  foreign  ships  in  British  waters.  Merely  to  prove  that 
a  pilot  was  on  board  and  in  charge  of  the  ship  is  not  enough. 
It  must  be  shown: — (1)  That  the  pilot  was  a  qualified  pilot; 
(2)  that  it  Avas  compulsory  to  employ  him ;  and  (8)  that  the 
ueghgence  of  the  pilot  was  the  sole  cause  of  the  damage.  {T/w 
Guy  Manneriiif/,  L.  11.  7  P.  D.  52  ;  Roscoe,  p.  49.) 

Q.  Where  the  negligence  is  caused  by  a  pilot  is  the  latter's 
liabihty  limited  ? 

A.  The  liability  of  Trinity  House  pilots  is  limited  to  100/., 
and  the  amount  of  the  pilotage  payable  to  him  in  respect  of  the 
voyage.     (M.  S.  Act,  c.  104,  ss.  372,  373.) 

Q.  Owing  to  the  negligent  steering  of  vessel  A.,  vessel  B.  is 
compelled  to  collide  "with  vessel  C.  What  is  the  remedy  of 
the  owner  of  vessel  C.  ? 

A.  He  may  sue  the  o^vners  of  vessel  A.     (R.oscoe,  p.  54.) 

Q.  "Wliat  is  the  jurisdiction  of  the  Admiralty  Court  in  rela- 
tion to  damages  caused  by  the  master  and  mariners  to  goods  on 
board  the  ship  ? 

A.  The  Admiralty  Couii  has  no  jurisdiction  where  the  owner 
or  part-OAvner  of  the  ship  is  domiciled  in  England.  In  that  case 
the  action  must  be  brought  in  tlie  Common  Law  Courts.  But 
with  this  exception  the  Admh'alty  Division  has  jurisdiction  over 
any  claims  by  the  owner  or  consignee  of  any  bill  of  lading  of 
goods  canied  into  any  port  in  England  or  Wales  in  any  ship 
for  damage  done  to  the  goods  by  the  negligence  or  misconduct, 
or  for  any  breach  of  duty  or  breach  of  contract  on  the  part  of 
the  owner,  master,  or  crew  of  the  ship.     (A.  C.  Act,  1861.) 
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Q.  What  will  be  the  damages  usually  awarded  for  loss  of  or 
injury  to  goods  of  a  ship  ? 

A  The  damages  to  be  awarded  are  usually  the  value  of  the 
lost  goods  or  the  amount  by  which  theu*  value  has  been  reduced. 
That  value  is,  generally  speaking,  the  market  value  of  the  goods 
where  they  shoidd  have  been  delivered,  or,  in  case  of  partial 
damage  only,  at  the  port  of  discharge.     (Eoscoe,  p.  58.) 

Q.  How  is  the  question  of  the  amount  of  the  damages  arising 
from  colHsion  or  breach  of  charter-jiarty  usually  determined  ? 

A.  It  is  generally  determined  by  a  reference  to  the  regis- 
trar and  merchants  for  assessment,  but  if  it  can  be  more  suit- 
ably decided  b}^  the  court  on  the  hearing,  it  will  decide  them. 
(Eoscoe,  p.  58.) 

Q.  Does  a  claim  for  damages  give  rise  to  any  lien  ? 

A.  A  maritime  lien  for  damages  arises  as  soon  as  the  injmy 
is  done,  and  attaches  to  the  ship,  its  appurtenances,  and  the 
freight.     (Eoscoe,  p.  59.) 

Q.  A  passenger  on  board  ship  A.  is  seriously  injured  through 
the  effect  of  a  collision  alleged  to  be  brought  about  by  the 
negligence  of  the  master  of  ship  B.  The  passenger  sues  the 
owners  of  ship  B.,  and  it  is  proved  at  the  trial  that  although  the 
master  of  B.  was  negligent,  the  collision  would  not  have 
happened  had  there  not  been  contributory  negligence  on  the 
part  of  the  master  of  A.     What  will  be  the  result  of  the  action  ? 

A.  The  passenger  will  recover  damages  against  the  owner  of 
B.  Formerly  it  was  supposed  that  he  would  have  been  so 
identified  with  the  master  of  A.  who  had  been  guilty  of  con- 
tributory negligence,  that  he  could  no  more  have  recovered 
against  the  owner  of  B.  than  the  owner  of  A.  could.  {Bryan  v. 
T]toro(jood.)  But  this  doctrine,  called  the  doctrine  of  identifica- 
tion, is  now  exploded,  and  the  passenger  can  recover  against  the 
owner  of  B.  unless  he  himself  has  been  j)ersonally  guilty  of 
contributory  neghgence.  [The  Bevnina,  L.  R.  12  P.  D.  58  ; 
56  L.  J.  P.  D.  &  A.  17 ;  5G  L.  T,  258  ;  35  W.  E.  314.) 
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CHAPTER  VI. 

WAGES. 

Q.  "What  is  the  jimsdietion  of  the  Admii-alty  Division  iu 
claims  for  wages  ? 

A.  By  the  A.  C.  Act,  1861,  s.  10,  the  court  has  jui-isdictiou 
over  any  claim  by  a  seaman  for  wages  earned  on  board  a  sliip 
whether  under  a  special  contract  or  otlierwise,  and  also  over  any 
claim  by  the  master  for  wages  earned  by  liini  on  board  the  ship, 
and  for  disbm-sements  made  by  him  on  account  of  the  ship. 

Q.  Has  a  seaman  more  tlian  one  remedy  for  wages  ? 

A.  Yes,  he  may  either  (1)  bring  an  action  in  the  Admiralty 
Division  in  rem  against  the  ship  ;  or  (2)  in  personam  against  the 
owner;  and  (3)  he  has  a  common  law  action  against  the 
owner  or  the  master ;  and  the  above  remedies  are  cumulative. 
(Eoscoe,  p.  60.) 

Q.  Does  the  jm'isdiction  of  the  court  as  to  wages  extend  to 
foreign  seamen  on  board  foreign  ships  ? 

A.  It  does;  but  when  foreign  ships  are  sued  for  wages,  whether 
by  a  British  or  foreign  seaman,  notice  of  the  action  must  be  sent 
to  tlie  consul  of  the  country  to  whicli  the  ship  belongs.  If  tliis 
official  protests  against  the  cause  being  entertained  by  the  court, 
the  court  may,  if  it  thinks  fit,  decline  to  allow  tlie  action  to 
proceed.     (Roscoe,  p.  61.) 

Q.  Wliat  is  the  meaning  of  the  term  wages  as  the  same  is 
used  in  the  Admiralty  Di^■ision  ? 

A.  Sums  earned  on  board  the  sliip,  tliough  not  necessarily  at 
sea,  but  in  work  on  the  vessel  or  any  duties  connected  with  it. 
The  master  need  not  actually  sleep  on  board  to  enable  him  to 
recover.     (Roscoe,  pp.  62,  63.) 

Q.  State  various  sums  wliich,  though  not  actually  wages,  are 
recoverable  as  such. 

A.  (1)  The  expenses  of  subsistence  on  tlie  voyage  home  when 
a  British  ship  is  sold  or  th<3  service  terminated  abroad,  (2)  The 
expenses  of  a  seaman  left  behind  on  a  British  ship,  or  of  an 
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•Englishman  on  a  foreign  ship  who  is  left  behind  or  discharged 
out  of  the  United  Kingdom.  (3)  Allowance  for  short  or  bad 
provisions.  (4)  The  money  and  effects  of  a  deceased  seaman 
who  has  been  employed  on  a  British  ship.  (5)  Expenses  caused 
by  illness  from  want  of  proper  food,  and  accommodation,  and 
medicines.  (6)  Double  pay  for  every  day,  not  exceeding  ten, 
dm'ing  which  payment  of  wages  is  delayed  without  proper  cause. 
(Roscoe,  p.  63.) 

Q.  Wliat  is  the  meaning  of  the  term  disbursements  as  the 
same  are  recoverable  by  the  master  in  a  suit  for  wages  ? 

A.  It  includes  all  proper  expenditure  made  by  the  master  on 
the  ship,  and  therefore  includes  all  necessaries.     (Roscoe,  pp. 

m,  67.) 

Q.  Does  any  lien  arise  out  of  claims  for  wages  ? 

A.  Both  seamen  and  masters  have  a  maritime  lien  on  the 
ship  and  freight  for  wages  and  disbursements.     (Roscoe,  p.  67.) 

Q.  Can  future  wages  be  assigned  ? 

A.  They  cannot,  and  all  powers  of  attorney  for  the  receipt  of 
wages  or  salary  are  revocable.  (17  &  18  Vict.  c.  104,  s.  233.) 
Further,  by  the  M.  S.  Act,  1880,  any  document  authorizing,  or 
purporting  to  authorize,  the  future  payment  of  money  on 
account  of  a  seaman's  wages  conditionally  on  his  going  to  sea 
from  any  port  in  the  United  Kingdom,  and  made  before  those 
wages  have  been  earned,  is  void,  and  no  action  can  be  brought 
for  money  paid  in  satisfaction  or  discharge  of  any  such  docu- 
ment.    (43  &  44  Vict.  c.  16,  s.  2.) 

Q.  What  is  an  allotment  note  ? 

A.  It  is  an  agreement  by  which  a  seaman  stipulates  for  the 
payment  of  part  of  the  wages  which  he  is  about  to  earn  to  his 
relations.  Such  notes  are  to  be  in  the  forms  sanctioned  by  the 
Board  of  Trade.  The  amount  so  agreed  to  be  paid  must  not 
exceed  one-half  his  wages,  and  must  be  in  favour  of  certain  near 
relation?,  named.  These  parties  may  bring  actions  either  in  the 
County  Court  or  before  the  justices,  and,  upon  proof  that  they  are 
the  persons  mentioned  in  the  note,  and  that  the  note  was  given 
by  the  owner,  or  by  the  master,  or  some  other  authorized  agent, 
may  recover.  (M.  S.  A.  1854,  s.  69;  43  &  44  Vict.  c.  16, 
s.  3.) 
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Q.  May  a  contract  between  owner  or  master,  and  seaman  or 
apprentice,  be  rescinded,  and  if  so,  how  ? 

A.  "Wliero  a  proceeding  is  instituted  in  relation  to  any  dispute 
between  such  persons  or  for  the  pm-pose  of  rescinding  the 
agreement,  the  com-t  may,  if,  having  regard  to  all  tlie  circum- 
stances, they  think  it  just  so  to  do,  rescind  the  contract.  The 
term  com-t  includes  any  magistrate  or  justice  having  jurisdiction 
in  the  matter  to  which  the  proceeding  relates.  (43  <S:  44  Yict. 
c.  16,  s.  8.) 

Q.  "Wliat  restriction  is  there  on  the  power  of  the  Admu-alty 
Di\ision  as  to  wages  ? 

A.  No  suit  for  wages  under  50/.  can  be  brought  in  the 
Admiralty  Di^'ision  unless  the  OA\Tier  of  the  ship  is  declared 
banla-upt,  or  unless  the  ship  is  under  arrest  or  is  sold  by  the 
authority  of  the  com't,  or  the  case  is  referred  to  the  coiu-t  by 
justices,  or  unless  neither  the  master  nor  owner  is  or  resides 
mtliin  twenty  miles  of  the  place  where  the  seaman  is  put  on 
shore.     (M.  S.  Act,  1854,  s.  189.) 


CHAPTER  VII. 

NECESSARIES. 


Q.  Wliat  is  the  Admiralty  jmisdiction  in  relation  to  neces- 
saries ? 

A.  This  jurisdiction  is  based  entii'cly  upon  statute.  (A.  C. 
Act,  1840,  s.  6  ;  A.  C.  Act,  1861,  ss.  4  and  5.)  It  is  exercised  in 
relation  to  (1)  necessaries  supplied  to  any  foreign  ship  or  sea- 
going vessel,  whether  in  English  waters  or  upon  the  high  seas ; 
(2)  claims  for  building,  equipping,  or  repairing  any  ship,  if,  at 
the  time  of  the  institution  of  the  cause,  the  ship,  or  the  proceeds 
thereof,  are  under  the  aiTCst  of  the  com*t ;  (3)  any  claim  for 
necessaries  supplied  to  any  ship  elsewhere  tlian  in  the  port  to 
which  the  sliip  belongs,  unless  it  is  shown  that  at  the  time  of 
the  institution  of  the  cause,  any  owner  or  part  owner  is  domiciled 
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in  England  or  Wales ;  for  in  this  case  tlie  action  mnst  bo 
brought  in  the  common  law  courts. 

Q.  How  may  the  term  "  necessaries"  be  defined  ? 

A.  It  has  a  wider  signification  than  merely  indispensable 
repairs  and  fittings,  and  will  include  all  things  fit  and  proper 
for  the  service  in  which  a  vessel  is  engaged,  in  short,  whatever 
the  owner  of  that  vessel,  as  a  prudent  man,  would  order  if  present 
at  the  time.     (Roscoe,  pp.  72,  73.) 

Q.  Does  any  maritime  lien  arise  in  the  case  of  necessaries 
supplied  to  a  ship  ? 

A.  It  appears  that  there  is  no  lien  for  necessaries  supplied 
either  to  a  British  or  a  foreign  ship.  {T/ie  Pacific,  Br.  &  L. 
243  ;  The  Troubadour,  L.  R.  1  A.  &  E.  302  ;  The  He  in  rich  BJorn, 
L.  E.  10  P.  D.  44.)  Formerly,  it  was  supposed  there  was  such 
a  lien  in  the  case  of  necessaries  supplied  to  a  foreign  ship,  but 
the  case  last  mentioned  has  finally  decided  the  contrary. 

Q.  What  must  be  proved  in  a  claim  for  necessaries  ? 

A.  (1)  That  the  articles  supplied  are  necessaries ;  (2)  that 
they  were  necessary  under  the  circumstances  ;  and  (3)  that  the 
master  or  other  person  ordering  them  had  authority  express  or 
implied  to  order  them.     (Smith's  Admiralty  Law,  p.  80.) 


CHAPTER  VIII. 

POSSESSION  SUITS. 

0 


Q.  What  are  possession  suits 

A.  They  are  actions  to  obtain  possession  of  a  ship.  In  such 
actions  questions  of  account  frequently  arise.  The  jurisdiction 
is  exercised  for  a  fomiold  purpose.  (1)  To  place  claimants  in 
possession  of  a  ship.  (2)  To  place  claimants  in  possession  of 
the  earnings  of  a  ship.  (3)  To  enable  a  ship  to  be  employed ; 
and  (4)  To  examine  accounts  between  co-owners,  and  to  appor- 
tion the  earnings  after  such  examination. 
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Q.  May  the  court  exercise  jurisdiction  in  possession  suits  over 
foreign  sliips  ? 

A.  "WHiore  the  sliips  are  within  its  jurisdiction  it  may  do  so 
theoretically,  yet  it  does  not  interfere  in  questions  as  to  owner- 
ship of  foreign  vessels  unless  vdih  the  consent  of  the  pai-ties  to 
the  thspute,  or  of  the  rei^'esentatives  of  the  foreign  state  to 
wliieh  the  ship  belongs,  and  even  then  with  some  reluctance. 
(Roscoe,  p.  78.) 

Q.  The  owners  of  the  majority  of  tlie  shares  in  a  ship  desu'e 
to  emplo}'  her  on  a  certain  voyage,  but  a  minority  of  the  owners 
are  unwilling  that  she  should  be  so  employed.  ^Vliat  course 
may  the  majority  adopt  ? 

A.  Tlie  majority  may  bring  an  action  for  possession  of  the 
sliip  and  will  obtain  it ;  but  the  minorit}'  are  also  entitled  to 
bring  an  action  of  restraint  to  prevent  the  ship  from  proceeding 
to  sea  until  secuiity  is  given  by  the  majority  to  the  extent  of 
the  interests  of  the  minority,  for  the  safe  retimi  of  the  vessel. 
The  vessel  may  be  arrested  in  this  action  until  security  is  given, 
but  the  minority,  since  they  do  not  contribute  towards  the 
expenses  of  the  voyage,  cannot  share  in  its  profits  ;  but  they  are 
entitled  to  no  allowance  for  the  ordinary  wear  and  tear  caused 
by  the  voyage  to  the  vessel.  If  any  owners  do  not  join  in 
bringing  the  action  of  restraint,  they  are  presumed  to  be  content 
with  the  employment  of  the  vessel.     (Roscoe,  p.  79.) 

Q.  How  may  accounts  between  the  co-owiiers  of  a  vessel  as  to 
the  earnings  of  a  vessel  or  other  matters  connected  therewith  be 
settled  ? 

A.  These  matters  may  be  settled  by  an  action  in  the  Admi- 
ralty Division,  in  which  the  court  will  order  accounts  to  bo 
taken,  and  will  apportion  and  allot  tlie  shares  to  which  the 
claimants  ma}'  be  entitled,  or  may  order  the  ship  to  be  sold  and 
the  proceeds  divided.  The  Admii'alty  Division  exercises  its 
jurisdiction  between  co-owners  of  ships  much  in  the  same  way 
in  which  the  Chancery  Division  exercises  jurisdiction  between 
co-o^vners  of  land,  and  it  may  appoint  a  receiver  of  freight. 
{The  Awpthill,  L.  K.  0  P.  D.  22G.) 
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CHAPTER  IX. 

MORTGAGES  AND  150TT0MRY  BONDS. 

(See  Modern  Digest  of  Final  Examination,  p.  261.) 

Q.  What  jurisdiction  has  the  Admiralty  Division  in  respect 
of  mortgages  of  ships  ? 

A.  It  has  full  jui'isdiction  in  respect  of  mortgages  whether 
the  ship  or  the  proceeds  thereof  is  or  is  not  under  arrest,  which 
jurisdiction  is  conferred  by  the  A.  C.  Act,  1861,  s.  11,  and  does 
not  exist  apart  from  statute.     (Roscoe,  p.  81.) 

Q.  What  is  the  effect  of  a  mortgage  upon  the  ownership  of  a 
ship? 

A.  A  mortgagee  is  only  considered  OTVTier  for  the  j^jurposes  of 
his  security,  and  is  not  deemed  in  general  the  owner  of  the 
ship ;  nor  is  the  mortgagor  deemed  to  have  ceased  to  be  owner, 
except  so  far  as  may  be  necessary  for  making  the  ship  valuable 
as  a  securit}^  for  the  mortgage  debt.     (M.  S.  Act,  1854,  s.  70.) 

Q.  What  are  the  rights  of  the  mortgagee  in  respect  of  the 
freight  earned  by  the  ship  since  the  date  of  the  mortgage  ? 

A.  The  mortgagee  becomes  entitled  to  the  freight  due  when 
he  takes  actual  or  constructive  possession  of  his  security  ;  but  he 
cannot  recover  back  from  the  mortgagor  any  freight  which  he 
has  allowed  the  latter  to  receive  since  the  date  of  the  mortgage 
and  before  he  takes  possession.     (Eoscoe,  pp.  81,  82.) 

Q.  May  the  mortgagor  of  a  ship  hire  out  the  ship  after  the 
date  of  the  mortgage  ? 

A.  The  mortgagor,  being  still  owner  of  the  ship,  may  enter 
into  contracts  in  relation  to  it  which  will  be  valid  unless  they 
impair  the  value  of  the  security.  If  the  mortgagee  can  clearly 
prove  that  his  secmity  will  be  impau-ed  by  the  contract,  the 
court  will  allow  its  performance  only  in  such  a  manner  as  will 
not  injure  him.     (Eoscoe,  p.  82.) 

Q.  What  are  the  requisites  of  a  valid  bottomiy  bond  ? 

A.  (1)  The  contract  must  be  in  writing,  and  the  fact  that  the 
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lenders  are  incurring  a  maritime  risk  must  appear  on  the  face  of 
the  contract,  or  be  able  to  be  collected  from  it.  (2)  The  bond 
must  be  given  either  by  the  master  or  by  the  owner  at  a  foreign 
port.  (3)  The  necessity  for  the  loan  must  be  strictly  proved, 
that  is,  it  must  be  shown  that  Avithout  the  loan  the  ship  and 
cargo  would  be  lost,  and  that  without  the  pledge  of  tlie  ship  or 
cargo  the  money  could  not  be  raised.  (4)  When  given  by  a 
master  it  must  be  shoAm  tliat  if  possible  he  has  communicated 
with  the  ow^lers  of  the  ship,  and  also  with  the  OAAaiers  of  tlie 
cargo,  and  informed  them  of  his  intention  to  give  the  bond. 
(Roscoe,  pp.  85 — 90  ;  Modern  Digest,  p.  261.) 

Q.  State  any  precautions  wliich  sliould  be  taken  by  a  person 
about  to  lend  money  on  a  bottomry  bond. 

A.  He  must  carefully  see  that  all  the  requisites  mentioned  in 
the  last  answer  are  complied  with.  The  necessity  for  the  loan, 
that  is,  the  impossibility  of  going  on  without  it,  and  also  of 
raising  the  money  on  the  personal  credit  of  the  owner  or  master ; 
theii'  presence  in  a  foreign  port,  the  communication  vnth.  the 
o\\Tiers  when  practicable,  must  all  be  proved.  Also  the  formal 
regulations  of  the  bond  must  be  alluded  to. 

Q.  The  master  of  a  sliip  gives  a  bottomry  bond  upon  the  ship, 
freight,  and  cargo,  each  of  which  belongs  to  a  different  person. 
The  bondholder  brings  his  action  in  the  Admiralty  Division  for 
payment.  How  will  such  payment  be  apportioned  by  the  court 
amongst  the  respective  owners  of  ship,  freight,  and  cargo  ? 
Explain  the  reasons  for  such  apportionment. 

A.  It  Avill  be  apportioned  pro  rata  on  the  owners  of  the  ship 
and  freight,  and  the  proceeds  of  the  ship  and  fi-eight  must  be 
exhausted  before  the  cargo  can  bo  touched.  Tlie  reason  for  this 
seems  to  be  that  the  ship  and  fi-eight  should  be  first  hypothe- 
cated before  the  cargo,  so  that,  ajtparently,  even  where  the  cargo 
alone  is  hypothecated,  the  same  principle  applies.     (Roscoe,  99.) 
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CHAPTER  X. 

FORFEITURE    OF     SHIP. 

Q.  What  will  cause  a  ship  to  he  forfeited  to  the  Cro-\vn  ? 

A.  (1)  If  any  one  uses  the  British  flag,  or  assumes  the 
national  character  on  board  any  ship  owned  wholly  or  in  part 
by  any  one  not  legally  entitled  to  own  a  British  ship  ;  or  (2)  if 
the  owner  or  master  does  any  act,  or  permits  papers  to  be 
carried  with  intent  to  conceal  the  British  character  of  the  ship ; 
or  (3)  if  any  unqualified  person  obtains  a  legal  or  beneficial 
interest  in  a  British  ship  ;  or  (4)  if  any  person  makes  a  false 
declaration  touching  his  quahfication  of  ownership  of  a  British 
ship ;  or  (5)  if  the  master  or  owner  of  a  ship  uses  or  attempts  to 
use  a  certificate  of  registry  not  legally  granted  in  respect  of  it. 
(M.  S.  Act,  1854,  ss.  52,  103.) 


CHAPTER  XI. 

REMOVAL    OF    MASTER. 


Q.  Has  the  court  any  power  to  remove  the  master  of  a 
British  ship  ? 

A.  On  the  application  of  an  owner,  part  owner,  consignee, 
certificated  mate,  or  one  thiixl  of  the  crew,  and  on  proof  on  oath 
that  it  is  necessary,  the  court  may  remove  the  master.  Fraudulent 
breach  of  trust  has  been  held  sufficient  to  cause  the  removal. 
A  new  master  may  be  appointed  by  the  court  with  the  consent 
of  the  owner  or  consignees,  if  the  latter  are  within  the  juris- 
diction of  the  court,  or  if  they  are  without  the  jurisdiction,  then  by 
the  judge  on  his  sole  responsibility.     (M.  S.  Act,  1854,  s.  240.) 
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CHATTER  XII. 

rRACTICE. 

Q.  "Wliat  rules  regulate  tlie  practice  of  the  Admiralty  Di\i- 
sion  ? 

A.  The  llules  of  the  Supreme  Coiu't,  1883,  and  amending 
rules.  AVhere  no  other  j^-ovision  is  made  Ly  tlie  Judieatm-e 
Acts  or  those  rules,  the  procedure  and  practice  of  the  old  Court 
of  Admii-alty  remain  in  force.     (R.  S.  C,  Ord.  LXXII.  r.  2.) 

Q.  iJistinguish  between  actions  in  jjersona/ii  and  actions  ///  j'oii. 

A.  In  actions  in  personam  the  action  is  brought  against  a 
certain  person,  and  there  is  no  special  object  or  fund  to  satisfy 
the  claim.  In  actions  in  rem  the  property  in  relation  to  which 
the  claim  has  arisen,  or  the  proceeds  thereof,  when  in  court,  are 
proceeded  against,  and  are  available  to  satisfy  the  claim  if 
established.     (Roscoe,  p.  141.) 

Q.  What  are  the  duties  of  the  registrar  in  the  Admiralty 
Di\ision  'f 

A.  To  hear  interlocutory  applications,  to  take  accounts,  to  act 
as  taxing-master.      (Smitli's  Admiralt}-,  p.  118.) 

Q.  What  are  the  duties  of  the  marshal  ? 

A.  To  arrest  ships  and  cargoes  and  to  retain  tliem  in  his 
custody  after  they  are  arrested  ;  to  appraise  then-  value  when  an 
official  valuation  is  necessary ;  to  unload  and  tranship  cargoes ; 
to  do  what  is  necessary  for  a  sale  b}'  tlie  com-t ;  and  to  carry 
out  all  sales  made  by  the  com-t.  (Smith's  Admu-alty,  p.  118; 
R.  S.  C,  Ord.  LI.  rr.  14— IG.)  The  duties  of  the  marshal  are 
performed  by  subordinate  officers  called  his  deputies  or  substi- 
tutes, and  in  the  district  registries  and  outi)orts  the  collectors  of 
customs  act  as  the  marshal's  substitutes.      (Smith,  p.  119.) 

Q.  How  are  actions  now  commenced  in  the  Admiralty  Divi- 


sion 


V 


A.  Instead  of  as  formerly  by  a  cause  in  rem  or  in  personam, 
in  the  ordinary  way,  by  ^vrit  of  summons.     (R.  S.  C,  Ord.  II. 

r.   1.) 
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Q.  In  Admiralty  cases  how  is  the  service  of  the  -writ  effected  ? 

A.  Service  of  a  writ  of  summons  or  warrant  against  the 
ship,  freight,  or  cargo  on  hoard  is  effected  hy  nailing  or  fixing 
the  original  writ  or  warrant  for  a  short  time  on  the  main  mast 
or  single  mast  of  the  vessel,  and  on  taking  off  the  process 
leaving  a  true  copy  of  it  nailed  or  fixed  in  its  place.  {Ibid., 
r.  12.) 

If  the  cargo  has  heen  landed  or  transhipped,  service  of  the 
writ  of  summons,  or  warrant  to  arrest  the  cargo  and  freight,  is 
effected  by  placing  the  writ  or  warrant  for  a  short  time  on  the 
cargo,  and  on  taking  off  the  process  hy  leaving  a  true  copy  upon  it. 

If  the  cargo  is  in  the  custody  of  a  person  who  will  not  allow 
access  to  it,  service  of  the  writ  or  warrant  may  he  made  upon 
the  custodian.     {Ibid.,  rr.  12 — 14.) 

Q.  When  may  a  ship  he  arrested  in  Admiralty  actions  in  rem  ? 

A.  At  any  time  at  the  instance  of  either  the  plaintiff  or  defen- 
dant after  the  writ  of  summons  has  heen  issued  ;  but  no  warrant  of 
arrest  is  to  be  issued  until  an  affidavit  by  the  party  or  his  agent 
has  been  filed  stating  the  name  and  description  of  the  party  at 
whose  instance  the  warrant  is  to  be  issued,  the  natm-e  of  the 
claim,  and  that  it  has  not  been  satisfied,  and  the  name  and 
nature  of  the  property  to  be  arrested,     (R.  S.  C,  Ord.  V.  r.  16.) 

Q.  Must  the  affidavit  state  any  additional  facts  in  any  case  to 
those  before  mentioned  ? 

A.  (1)  In  an  action  for  wages  or  of  possession,  the  affida\'it  is 
to  state  the  national  character  of  the  vessel  proceeded  against ; 
and,  if  a  foreign  vessel,  that  notice  of  the  commencement  of  the 
action  has  been  given  to  the  consul  of  the  state  to  which  the 
vessel  belongs,  if  there  be  one  resident  in  Loudon,  and  a  copy 
of  the  notice  is  to  be  annexed  to  the  affidavit. 

(2)  In  an  action  of  bottomry,  the  bottomry  bond,  and  if  in  a 
foreign  language,  also  a  notarial  translation  thereof,  is  to  be 
produced  for  the  inspection  of  the  registrar,  and  a  copy  of  the 
bond  certified  to  be  correct  is  to  be  annexed  to  the  affidavit. 

(3)  In  an  action  for  distribution  of  salvage,  the  affidavit  is  to 
state  the  amount  of  salvage  money  awarded,  and  the  name, 
address  and  description  of  the  party  holding  the  same.  (11.  S.  C, 
Ord.  V.  r.  16.) 


222  ADMIRALTY. 

Q.  IIow  may  tlie  an-est  of  a  vessel  or  other  propei-ty  be 
prevented  ? 

A.  A  pai-ty  desiiing  to  prevent  sueli  an  arrest  may  enter  a 
caveat  against  the  warrant  in  the  registr}'.  To  do  so  he  must 
file  there  a  praecipe,  signed  by  himself  or  his  solicitor,  under- 
taking to  enter  an  appearance  in  an}'  cause  that  may  he  insti- 
tuted against  the  property,  and  to  give  bail  in  a  sum  not  ex- 
ceeding an  amount  stated,  or  to  pay  such  sum  into  the  registry. 
A  caveat  against  the  issue  of  a  warrant  for  arrest  is  thereupon 
entered  in  a  book  called  the  Caveat  "Wan\int  Book.  (E.  S.  C, 
Ord.  XXIX.  IT.  11,  12.)  The  effect  of  this  caveat  is  that  the  ship 
cannot  be  arrested  in  an  action  if,  within  three  days  after  service 
of  the  writ,  the  o-y^-ner  gives  bail  for  the  sum  claimed,  or  the 
value  of  the  property,  if  it  is  less  than  the  sum  claimed,  or  pays 
the  same  into  coui't. 

Q.  May  a  caveat  be  disregarded,  and  the  aiTest  of  the  pro- 
perty made,  notwithstanding  its  entry  ? 

A.  The  solicitor  may  take  out  a  wan'ant  for  the  arrest  of  the 
property,  not-uithstanding  tlie  entry  of  the  caveat ;  but  tlie  party 
at  whose  instance  such  property  is  arrested,  is  liable  to  have  the 
warrant  discharged,  and  to  be  condemned  in  costs  and  damages, 
unless  he  shows,  to  the  satisfaction  of  the  judge,  sufficient  reason 
for  the  arrest.     {Ibid.,  r.  18.) 

Q.  How  can  a  person  who  has  entered  a  caveat  as  above 
mentioned  be  compelled  to  give  security  for  costs  ? 

A.  The  solicitor  who  has  commenced  an  action  in  rem  as  to 
property  in  respect  of  which  a  caveat  has  been  so  entered,  must 
serve  a  copy  of  the  writ  upon  the  party  on  whose  behalf  the 
caveat  has  been  entered,  or  upon  liis  solicitor.  Within  tlu-ee 
days  from  such  service,  the  party  wlio  has  entered  the  caveat 
must,  if  the  sum  in  respect  of  which  the  action  is  commenced 
does  not  exceed  the  amount  for  which  lie  has  undertaken,  either 
give  bail  in  such  simi  or  pay  the  sum  into  the  registry.  And  if 
after  twelve  days  from  the  filing  in  the  registry  of  the  notice, 
prior  to  entering  the  caveat,  the  party  on  whose  behalf  it  has 
been  entered  has  not  given  bail  in  such  sum,  or  paid  the  same 
into  the  registry,  tlie  plaintiff's  solicitor  may  proceed  with  the 
action  by  default,  and  on  filing  his  proofs  may  have  the  action 
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placed  in  the  list  for  hearing.  The  judge  may  then  at  the 
hearing  pronounce  for  the  plaintiif ,  and  enforce  payment  of  the 
judgment  by  attachment  of  the  property.     {Ibid.,  rr.  14 — 17.) 

Q.  What  amount  of  bail  is,  as  a  rule,  required  ? 

A.  Usually,  to  the  amount  of  the  claim,  though  if  that  ex- 
ceeds the  value  of  the  property,  security  for  such  value  is 
required. 

The  value  of  the  property  is  either  fixed  by  the  parties  them- 
selves, or  the  plaintiff  may  require  it  to  be  appraised  by  the 
marshal  or  his  substitutes.  In  the  latter  case,  application  is 
made  by  motion  or  summons  for  an  order  for  a  commission  of 
appraisement  which  directs  the  marshal  to  value  the  property 
and  to  return  a  certificate  of  its  value  into  the  registry. 
(Eoscoe,  pp.  153,  154.) 

Q.  In  what  different  ways  may  bail  be  taken  in  Admii-alty 


cases 


A.  Either  before  the  Admiralty  registrar  or  before  any  dis- 
trict registrar  or  commissioner  to  administer  oaths  in  the  Supreme 
Com-t,  and  in  either  case  the  sm'eties  must  justify.  (E.  S.  C, 
Ord.  XII.  r.  19.) 

Q.  What  course  must  be  adopted  by  a  party  g■i^dng  bail  before 
the  registrar  ? 

A.  The  party  desuing  to  give  bail  must  take  into  the  registry 
a  pr(sci2Je  for  notice  of  bail,  tendering  bail  in  the  amount  stated 
in  the  caveat,  and  naming  sm'eties  and  also  persons  who  can 
vouch  their  sufiiciency.  He  then  obtains  from  the  registry  a 
notice  of  bail  stating  this  tender,  &c.,  which  he  serves  on  the 
opposite  party.  After  twenty-fom'  hom's,  if  the  marshal  has 
made  his  report  as  to  the  sufficiency  of  the  sureties,  he  may  take 
up  such  report  and  file  it  in  the  registry,  and  obtain  an  appoint- 
ment for  the  sureties  to  attend  to  sign  the  bail  bond,  which  they 
do  on  the  day  named  before  the  registrar  or  a  clerk.  {Ibid., 
rr.  20,  40,  41.) 

Q.  What  course  must  be  adopted  by  the  party  gi\Ttng  bail 
before  a  commissioner  ? 

A.  He  must  serve  upon  the  adverse  solicitor  a  notice  contain- 
ing the  names  and  addresses  of  the  sm-eties  and  of  the  commis- 
sioner before  whom  the  bail  was  taken ;  and  the  bail  bond  may 
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not,  unless  by  consent,  be  filed  until  after  tlie  expiration  of 
twenty-fom-  liom-s  from  the  time  when  such  notice  was  served, 
and  a  copy  of  the  notice  verified  bv  affidavit  is  to  be  filed  with 
the  bail  bond.     (R.  S.  C,  Ord.  xtl.  r.  '20.) 

Q.  May  the  release  of  property  be  obtained  in  any  other  way 
than  by  entering  a  bail  bond  Y 

A.  By  payment  into  the  registry  of  the  simi  in  respect  of 
which  the  action  has  been  commenced.  Cargo  arrested  for 
freight  only  may  be  released  by  filing  an  afiidavit  as  to  the  value 
of  the  freight,  and  paying  its  amount  into  the  registry,  or  by 
satisfying  the  judge  that  it  has  abeady  been  paid.  (A.  C.  11. 
1859,  8s.  48,  49.) 

Q.  How  is  money  in  oourt  in  an  Admu-alty  action  to  be  ob- 
tained out  of  court  ? 

A.  Only  in  pursuance  of  an  order,  and  a  solicitor  desiring  to 
prevent  the  payment  of  money  out  of  com-t  in  an  Admiralty  action 
•  is  to  file  a  notice.     Thoreui)OU  a  caveat  is  entered  in  the  "  caveat 
payment  book." 

Q.  Is  there  any  special  provision  in  relation  to  the  release  of 
property  arrested  in  an  action  for  salvage  ':" 

A.  Before  the  property  is  released  its  value  must  be  agreed, 
or  an  afiida\-it  filed  as  to  its  value,  imless  otherwise  ordered. 
(11.  S.  C,  Ord.  XXIX.  r.  5.) 

Q.  li  a  pai-ty  desires  to  prevent  a  release  of  any  property 
under  arrest,  what  course  should  he  adopt  ? 

A.  His  solicitor  slir)uld  file  in  the  registry  a  notice,  and  there- 
upon a  caveat  against  the  release  of  the  projierty  is  entered  in  a 
book  to  be  kept  in  the  principal  registry  called  the  "caveat 
release  book  ;  "  and  where  an  action  is  proceeding  in  the  district 
registry,  the  registrar,  before  authorizing  a  release,  must  ascertain 
by  telegraph  or  otherwise  from  the  i)rincipal  registry,  whether 
or  not  any  caveat  lias  been  entered  tliere.  A  party  delaying  the 
release  as  aforesaid  without  sufficient  reason  to  the  satisfaction 
of  the  court,  is  liable  to  be  condemned  in  costs  and  damages. 
{Ibid.,  n-.  S— 10.) 

Q.  How  long  do  caveats  against  the  issue  of  a  warrant  or  the 
release  of  property,  or  the  payment  of  money  out  of  the  registry 
remain  in  force  ? 
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A.  Only  for  six  months  from  tlio  date  thereof.  (R.  S.  C, 
Orel.  LV.  r.  16.) 

Q.  How  are  warrants  of  arrest  in  Admiralty  cases  served  ? 

A.  By  the  marshal  or  his  substitute ;  and  the  service  of  any 
instrument  by  the  marshal  is  to  bo  verified  by  his  certificate. 
The  solicitor  issuing  the  warrant  is,  within  six  days  fi'om  the 
service  thereof,  to  file  the  warrant  in  the  Admiralty  registry. 
(E.  S.  C,  Ord.  LXVII.  rr.  i;},  14.) 

Q.  "Wliat  is  meant  by  the  preliminary  act  ? 

A.  This  is  a  document  which  was  formerly  peculiar  to  the 
practice  of  the  Admiralty  di\dsiou,  but  under  the  existing  rules 
it  applies  to  all  divisions. 

In  actions  in  any  division  for  damage  by  collision  between 
vessels,  imless  otherwise  ordered,  the  plaintiff's  solicitor  is, 
within  seven  days  after  tlie  commencement  of  the  action,  and 
the  solicitor  to  the  defendant  is,  within  seven  days  after  appear- 
ance, and  before  any  pleading  is  delivered,  to  file  with  the 
registrar,  master,  or  other  proper  officer,  as  the  case  may  be,  a 
docimient  called  the  preliminary  act,  which  is  to  be  sealed  up 
and  not  opened  until  ordered  by  the  court  or  a  judge,  and  is  to 
contain  a  statement  of  the  following  particulars : — {a)  The 
names  of  the  colliding  vessels  and  their  masters,  {h)  The  time 
of  the  collision,  (c)  The  place  of  the  collision,  {d)  The  direc- 
tion and  force  of  the  wind,  {e)  The  state  of  the  weather. 
(/)  The  state  and  force  of  the  tide.  {(/)  The  course  and  speed 
of  the  vessel  when  the  other  was  fii'st  seen.  (A)  The  lights  (if 
any)  carried  by  her.  (/)  The  distance  and  bearing  of  the  other 
vessel  when  first  seen,  {k)  The  lights  (if  any)  of  the  other 
vessel  which  were  fu-st  seen.  (/)  AVhether  any  lights  of  the 
other  vessel  other  than  those  first  seen  came  into  view  before  the 
collision,  {m)  "What  measm'es  were  taken,  and  when,  to  avoid 
the  collision,  [n)  The  parts  of  each  vessel  which  fii-st  came  into 
contact. 

The  court  or  judge  may  order  the  preliminary  act  to  be 
opened,  and  the  evidence  to  be  taken  thereon,  without  its  being 
necessary  to  deliver  any  pleadings ;  but  in  such  case  if  either 
party  intends  to  rely  on  the  defence  of  compulsory  }tilotago  he 
may  do  so,  and  is  to  give  notice  thereof  in  Aviitiug  to  the  other 

N.  Q 
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party  witliiu  two  Jays  from  the  opening  of  the  jireliminary  act. 
(11.  S.  C,  Ord.  XIX.  r.  28.) 

Q.  State  the  object  of  the  preliminary  act,  and  in  what  cases 
it  is  allowed. 

A.  Its  object  is  to  have  the  leading  circumstances  of  the 
collision  placed  in  a  formal  documentary  shape  whilst  fresh  in 
the  recollection  of  the  parties.  Any  application,  therefore,  to 
amend  the  act  must  be  made  at  once,  and  no  amendment  will 
be  allowed  at  the  hearing. 

The  acts  are  only  required  in  actions  by  one  ship  against 
another  for  damage  caused  by  collision,  and  not  where  an  action 
is  brought  by  some  one  other  than  the  owner  of  the  injured  vessel, 
as  by  the  owner  of  cargo  laden  on  board  a  ship  against  that  ship 
for  damage  caused  by  collision  with  another  vessel.  (Roscoe, 
p.  188.) 

Q.  After  filing  his  preliminary  act  the  plaintiff  in  an  Ad- 
miralty action  becomes  aware  that  it  contains  material  errors. 
A\niat  com"se  should  be  taken  to  correct  them  ? 

A.  An  application  should  be  made  to  the  court  for  leave  to 
amend  the  act,  as  an  order  is  in  all  cases  necessary  if  it  is  desired 
to  open  the  preliminary  acts.  The  application  should  be  made 
at  once,  as  no  amendment  will  be  allowed  at  the  hearing.  {T//e 
Vorfifjcr)),  Swa.  518  ;  Eoscoe,  p.  188.) 

Q.  "Within  what  time  must  the  (a)  statement  of  claim,  and 
(b)  statement  of  defence,  be  delivered  in  Admiralty  actions  ? 

A.  (a)  Witliin  twelve  days  from  tlie  appearance  of  tlie  defen- 
dant ;  (b)  within  ten  daj's  after  delivery  of  the  statement  of 
claim.     (E.  S.  C,  Ord.  XX.  r.  3.) 

Q.  What  is  the  consequence  of  the  non-appearance  of  the 
defendant  in  Admiralty  actions  ? 

A.  Upon  filing  an  affidaA-it  of  service  by  the  plaintiff,  the 
action  may  proceed  as  if  the  defendant  had  appeared,  tliat  is, 
the  plaintiff  nmst  file  a  statement  of  claim ;  and  if  tlie  defendant 
does  not  deliver  his  defence  ^vitllin  ten  days  from  the  statement 
of  claim,  the  plaintiff  may  file  notice  of  motion  for  judgment ; 
and  if  the  judge  on  the  liearing  is  satisfied  tliat  the  claim  is  well 
founded  lie  may  pronounce  for  it  with  or  without  a  reference  to 
the  registrar,  and  may  at  the  same  time  order  the  property  to  be 


PKACTICE.  227 

appraised  and  sold  with  or  witlioiit  previous  notiee  to  the  owner, 
and  tlie  proceeds  to  be  paid  into  eoiu-t,  or  may  make  such  order 
as  he  shall  think  just.     (E.  S.  C,  Ord.  XIII.  rr.  12,  13.) 

The  evidence  at  tlie  hearing  may  be  given  by  affidavit. 
(R.  S.  C,  Ord.  XXXVII.  r.  2.) 

Q.  Within  what  time  must  the  reply  be  delivered  in  Admi- 
ralty actions  ? 

A.  Within  six  days  after  the  defence  or  the  last  of  the 
defences  has  been  delivered  unless  the  time  has  been  extended. 
(R.  S.  C,  Ord.  XXIII.  r.  1.) 

Q.  Is  there  any  method  of  obtaining  a  speedy  trial  in  Admi- 
ralty actions  ? 

A.  On  motion  or  summons  by  either  party  at  any  stage  of  the 
proceedings  the  court  may  appoint  an  early  day  for  trial,  and 
may,  for  that  purpose,  dispense  with  notice  of  trial  or  abridge 
the  time  for  giving  such  notice,  or  for  delivering  pleadings,  or 
for  doing  any  other  act  upon  such  terms  as  it  may  think  fit. 
(R.  S.  C,  Ord.  LXIX.  r.  9.) 

Q.  How  are  actions  tried  in  the  Admiralty  Division  ? 

A.  Either  by  the  judge  alone  or  by  the  judge  assisted  by 
assessors ;  the  assessors  are  two  of  the  Trinity  Masters,  whose 
duty  is  solely  to  advise ;  responsibility  for  the  decision  resting 
entii'ely  with  the  judge.     (Roscoe,  223.) 

Q.  How  is  the  attendance  of  assessors  secured  ? 

A.  In  damage  and  salvage  actions  it  is  obtained  as  a  matter 
of  course  by  filing  a  proecipe  in  the  registry  requesting  their 
attendance. 

In  other  actions  an  order  must  be  made  by  the  judge  for 
their  attendance. 

When  Trinity  Masters  are  present,  evidence  in  regard  to 
matters  of  nautical  skill  is  inadmissible.     (Roscoe,  223.) 

Q.  Is  the  log  of  a  ship  admissible  in  evidence  for  or  against 
the  owner  or  master  of  the  ship  ? 

A.  It  is  not  evidence  for  the  person  who  produces  it,  just  as 
a  tradesman's  books  are  not  evidence  in  favoiu-  of  himself. 

q2 
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Q.  Uow  are  accounts  taken  or  damages  assessed  in  tlie  Admi- 
ralty Division  'f 

A.  They  are  refeiTed  to  tlie  registrar,  either  alone  or  assisted 
by  merchants,  who  reports  to  the  court. 

But  this  is  not  the  case  where  the  amount  in  dispute  is  very 
small,  or  where  the  comi  can  easily  settle  the  matter  itself. 
(Roscoe,  210.) 

Q.  Give  a  sketch  of  the  practice  on  taking  an  account  before 
the  registrar. 

A.  Within  twelve  days  from  the  day  when  the  order  for 
reference  is  made,  the  solicitor  for  the  claimant  is  to  file  the 
claim  and  affida\dts ;  aiul  within  twelve  days  from  the  day  when 
the  claim  and  affidavits  are  filed,  the  adverse  solicitor  is  to  file 
his  counter  affida\its. 

Six  days  are  allowed  for  further  affidavits. 

Within  three  days  from  the  expiration  of  the  time  allowed 
for  filing  the  last  affidavits,  the  solicitor  for  the  claimant  files  in 
the  registry  a  notice  praying  to  have  the  reference  placed  on  the 
list  for  hearing ;  and  if  he  does  not  do  so,  the  adverse  solicitor 
may  apply  to  have  the  claim  dismissed  -with  costs. 

W^itncsses  may  be  produced  before  the  registrar. 

Witliin  six  days  from  the  time  when  he  has  received  the 
notice  from  tlie  registry  tliat  the  report  of  the  registrar  is  ready, 
the  solicitor  for  the  claimant  is  to  take  up  and  file  it  in  the 
registry;  and  if  he  does  not  do  so,  the  adverse  solicitor  may  do 
so,  or  may  ap})ly  to  have  the  claim  dismissed  with  costs.  (A. 
C.  E.  1859,  107— IIG.) 

Q.  What  must  the  solicitor  of  a  party  do,  wlio  intends  to 
object  to  the  registrar's  report  ^ 

A.  He  must,  within  six  days  from  the  filing  of  tlie  report,  file 
in  the  registry  a  notice,  a  copy  of  which  has  been  previously 
served  on  the  adverse  solicitor,  and  Avithin  a  fm-ther  period  of 
twelve  days  he  is  to  file  his  petition  in  objection  to  the  report. 
{Ibid.,  117.) 

The  procedure  at  the  hearing  of  this  petition  is  the  same  as  at 
the  hearing  of  an  ordinary  action,  fm-ther  evidence,  however, 
not  bciii''  allowed  unless  the  com't  is  satisfied  that  it  could  not 
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by  proi")or  diligence  liavo  been  produced  before  tlic  registrar. 
(Roscoe,  214.) 

Q.  How  is  a  sale  in  the  Admiralty  Division  conducted  ? 

A.  By  the  marshal,  or  his  substitutes,  in  pursuance  of  a 
commission  of  sale  obtained  to  carry  out  a  judgment. 

The  marslial  fixes  the  time  and  place  of  sale,  has  the  property 
appraised,  and  fixes  the  amount  of  the  biddings.  After  the  sale 
he  pays  into  court  the  gross  proceeds  of  the  property  sold  by 
him,  and  at  the  same  time  brings  into  the  registry  the  account 
of  the  sale  and  vouchers  in  support  thereof  for  taxation  by  the 
Admhalty  registrar ;  and  any  person  interested  in  the  proceeds 
of  the  sale  may  be  heard  before  the  registrar,  and  objection  to 
the  taxation  is  to  be  heard  in  the  same  manner  as  an  objection 
to  the  taxation  of  a  solicitor's  bill  of  costs.  (R.  S.  C,  Ord.  LI. 
IT.  14—16.) 

Q.  State  the  general  rules  as  to  costs  in  the  Admiralty 
Di\'ision. 

A.  Tlie  costs  are  in  the  discretion  of  the  court,  but  in  salvage, 
towage,  damage  and  other  actions,  the  costs  usually  follow  the 
event.  In  an  action  for  limitation  for  liability  (see  p.  209) 
the  plaintiff  has  usually  to  pay  the  costs. 

Q.  May  any  persons  not  parties  to  the  action  intervene  ? 

A.  In  an  action  in  rem,  any  person  not  named  in  the  writ 
may  intervene  and  appear  on  filing  an  affidavit  showing  that  he 
is  interested  in  the  property  under  arrest  or  in  the  fund  in  the 
registry. 

Q.  Mention  persons  who  have  been  allowed  to  appear  in 
Admiralty  actions  under  the  foregoing  rule. 

A.  A  mortgagee  ;  the  trustee  of  a  bankrupt ;  and  other 
persons  with  a  similar  interest.     (Roscoe,  p.  171.) 

Q.  Wliat  Admiralty  proceedings  may  be  taken  in  the  district 
registry  ? 

A.  The  Avrit  may  be  issued  there,  and  unless  there  is  an  order 
to  the  contrary,  all  fiu-ther  proceedings,  including  those  for  the 
arrest  or  detention  of  a  ship,  her  cargo  and  fi^eight,  down  to  and 
including  final  judgment  or  an  order  for  an  account,  may  be 
taken  in  the  district  registry. 


230  ADMlUAhTY. 

CHAPTEli  XIII. 

JURISDICTION  OF  INFERIOR  COURTS  IX  ADMIRALTY  MATTERS. 

Q.  Wliat  is  tlio  jm-isdietion  of  the  county  court  in  Admiralty 
cases  ? 

A.  It  is  entirely  a  statutory  jurisdiction.  It  is  only  exercised 
ty  certain  specified  county  coiuis  appointed  liy  Order  in  Council. 
(31  &  32  Viet.  c.  71,  s.  5;  Order  of  14tli  January,  1869.) 
(1)  The  provision  before  given  as  to  damage  to  British  pro- 
f)erty  by  a  foreign  ship,  includes  under  the  term  "com-t"  a 
"coimty  coui't";  (2)  county  courts  have  jurisdiction  in  salvage 
cases  where  the  property  does  not  exceed  1,000/.,  by  25  &  26 
Yict.  c.  63,  s.  49 ;  and  over  allotment  notes,  by  M.  S.  Act, 
1854,  s.  169. 

But  the  real  jurisdiction  of  county  courts  was  given  by  the 
31  &  32  Vict.  e.  71  ;  and  32  &  33  Vict.  c.  51. 

Under  these  statutes  the  county  courts  have  jurisdiction  both 
in  rem  and  in  personam  as  to  (1)  claims  for  salvage  in  which  the 
value  of  the  property  saved  does  not  exceed  1,000/.,  or  in  whicli 
the  amount  claimed  does  not  exceed  300/. ;  (2)  claims  for 
towage,  necessaries,  or  wages,  in  wliich  tlie  amount  claimed  does 
not  exceed  150/. ;  (3)  any  claim  for  damage  to  sliip  or  cargo,  or 
damage  by  collision  in  wliich  the  amount  claimed  does  not 
exceed  300/.  ;  (4)  claims  arising  out  of  agreements  in  relation 
to  the  use  or  hire  of  any  ship,  or  to  the  carriage  of  goods  in 
an}'  shi[),  and  of  tort  in  respect  of  goods  carried  in  any  ship 
in  whicli  the  amf)unt  claimed  does  not  exceed  300/. ;  (5)  any  of 
the  above-mentioned  claims  although  the  above  amounts  are 
exceeded,  where  IIm'  ]i;iities  have  agreed  in  writing  that  the 
county  couri  shall  \va\g.  jmisdiction. 

Q.  Is  there  any  appeal  from  the  count}-  com'ts  in  Admiralty 
cases  ? 

A.  There  is  an  ap])oal  from  the  county  court  to  a  Divisional 
Court  of  the  Probate,  &c.  Division  ;  but  if  the  county  court  is 
■within  the  Cinque  Ports,  the  appeal  is  either  to  the  Court  of 
Admiralty  of  those   ports,  or  to  thr  Divisional  Court  of  the 
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Probate,  &c.  Division.  (R.  S.  C,  Ord.  LIX.  r.  4;  31  &  32 
Vict.  c.  71,  s.  33.) 

Q.  When  will  an  appeal  lie  from  the  county  com-ts  in  Admi- 
ralty cases  ? 

A.  Only  when  the  amount  due  is  above  50/. ;  and  it  will  not  lie 
from  an  interlocutory  order,  or  where  the  parties  or  their  soli- 
citors have  signed  a  memorandum  that  the  decision  of  the 
county  com-t  judge  shall  be  final.  (31  &  32  Yict.  c.  71, 
ss.  28,  31.) 

Q.  In  what  different  ways  may  an  appeal  be  made  from  the 
county  courts  to  the  Admiralty  Division  ?  State  the  procedure 
in  each  method. 

A.  Either  by — 1.  Instrument  of  appeal ;  or  2.  Motion. 

1.  The  instrmnent  of  appeal  must  be  lodged  in  the  registry 
of  the  High  Court  within  ten  days  from  the  date  of  the  order 
appealed  fi-om  ;  and  security  for  costs  of  the  appeal  must  be 
given  in  the  county  court  before  lodging  the  instrument  of 
appeal.     (Eoscoe,  p.  134.) 

2.  Appeals  by  motion  must  be  made  within  eight  days  of  the 
order  of  the  county  com-t  judge,  and  are  ex  parte  in  the  fii'st 
instance.  (Eoscoe,  p.  134.)  A  copy  of  the  notes  of  the  county 
com-t  judge  is  to  be  used  and  received  on  the  motion,  and  on 
the  hearing  of  the  appeal.     (38  &  39  Yict.  c.  50,  s.  6.) 

Q.  What  is  the  jmisdiction  of  the  justices  of  the  peace  in 
Admiralty  matters  ? 

A.  It  is  confined  to  cases  of  damage,  salvage,  and  wages. 
(See  next  answer.) 

Q.  Give  an  account  of  the  various  statutory  provisions  by 
which  jmisdiction  in  Admiralty  matters  has  been  conferred 
upon  justices  of  the  peace. 

A.  1.  They  have  jurisdiction  in  respect  of  injury  done  by 
any  vessel,  or  float  of  timber,  to  a  harbom-,  pier,  &c.,  where  the 
amount  claimed  does  not  exceed  50/.  They  may  cause  the 
vessel  to  be  detained  until  damages  and  costs  are  paid.  (10  & 
11  Vict.  c.  27,  ss.  74,  75.) 

2.  Salvage  disputes,  except  within  the  Cinque  Ports,  if  the 
sum  claimed  does  not  exceed  200/.,  if  it  does,  they  have  only 
jurisdiction  by  consent.     Their  jmisdiction  under  200/.  is  exclu- 
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sive,  and  tin  action  for  a  less  amouut  thau  200/.  will  not  lie  in 
the  Queen's  Bench  Dinsion.  (M.  S.  Act,  1854,  c.  104,  s.  4G0  ; 
Roscoe,  p.  116.) 

3.  All  cases  of  salvage  in  which  the  value  of  the  property- 
saved  does  not  exceed  1 ,000/. 

4.  Wages  disputes,  where  the  amount  due  does  not  exceed 
50/.,  and  every  order  made  in  this  matter  is  final.  (M.  S.  Act, 
1854,  c.  104,  ss.  188,  191.) 

Q.  Is  there  any  appeal  from  the  decision  of  justices  in  salvage 
cases  ?     ■ 

A.  If  the  sum  in  dispute  exceeds  50/.,  there  is  an  appeal 
within  twenty  days  to  a  Divisional  Coiu-t  of  the  Probate, 
Divorce,  and  Admii'alty  Division.     (M.  S.  Act,  1854,  s.  4G4.) 

Q.  Wliat  are  the  courts  exercising  jui'isdiction  in  Admii-alty 
other  than  the  High  Court  ? 

A.  1,  The  county  courts.  2.  The  City  of  London  Court, 
which  exercises  jui'isdiction  as  an  Admiralty  Coiu't  in  certain 
districts  of  Essex,  Kent,  Surrey,  and  Middlesex.  3.  The  Court 
of  Passage  at  Liverpool.  4.  The  justices  of  the  peace.  5.  The 
Admiralty  Coiui  of  the  Cinque  Ports.  G.  The  commissioners 
within  the  Cinque  Ports.  7.  The  Poyal  Courts  of  Jersey  and 
Guernsey.  8.  The  Admiralty  Court  of  the  Isle  of  Man. 
U.  The  Vice-Admu-alty  Com-ts  which  have  Admu-alty  jmisdic- 
tion  in  British  colonies  and  possessions. 
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CHAPTER  I. 

GENERAL  PRINCIPLES. 

Q.  State  the  priucipal  differences  between  felonies  and  mis- 
demeanours. 

A.  (1)  Misdemeanours  may  be  tried  upon  indictment,  inqui- 
sition, or  information  ;  felonies  upon  indictment  jwid  inquisi- 
tion only. 

(2)  An  arrest  is  justifiable  in  certain  cases  of  supposed  felony 
when  it  is  not  usually  justifiable  in  cases  of  supposed  misde- 
meanour. 

(3)  The  right  of  peremptory  challenge  of  jurors  is  confined  to 
cases  of  felony,  and  does  not  exist  in  cases  of  misdemeanom-. 

(4)  After  a  previous  conviction  for  felony,  or  for  certain 
misdemeanours,  particular  terms  of  penal  servitude  must  be 
inflicted  on  those  convicted  of  felony;  but  there  are  no  such 
provisions  in  regard  to  misdemeanours  generally,  committed 
after  previous  convictions. 

(5)  In  felonies  the  prisoner  must  be  present  throughout  the 
trial,  and  the  jury,  when  the  trial  has  once  commenced,  are  not 
allowed  to  separate  till  their  verdict  has  been  given  or  they  have 
been  discharged ;  but  misdemeanom's  may  be  tried  although  the 
accused  be  not  present,  if  he  has  previously  pleaded,  and  the 
jury  are  allowed  to  separate  in  the  coui'se  of  the  trial  as  in  civil 
cases. 

(0)  A  felony  must  usually  be  criminally  prosecuted  before  a 
civil  action  may  be  brought  with  reference  to  the  same  act ;  as 
to  misdemeanours  this  is  not  the  case.     (Harris,  j)}).  10,  11.) 
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(I  Wliat  is  the  origin  of  the  word  felony  ? 

A.  It  is  derived  from  two  words,  fee  Ion,  the  one  signifying 
a  fief  or  feud,  the  other  price  or  value.  The  term  was  originally 
applied  to  those  offences  which  resulted  in  tlic  tenant's  forfeitui'o 
of  his  laud  to  the  lord  of  the  fee.  It  was  then  extended  to 
offences  which  involved  forfeitui-e  of  goods.  But  by  33  &  34 
Yict.  c.  23,  s.  1,  it  was  enacted  that  no  confession,  verdict,  con- 
viction or  judgment  for  treason  or  felony  or  /do  de  sc  should 
cause  any  attainder,  or  corruption  of  blood,  or  forfeitui'e,  or 
escheat.     (Han-is,  pp.  9,  10.) 

Q.  AVliat  is  meant  by  the  term  malice  ? 

A.  Criminal  intention  ;  but  this  criminal  intention  is  said  to 
exist  not  only  in  cases  where  the  mind  is  actively  or  positively 
in  fault,  as  where  there  is  a  deliberate  design  to  defraud,  but  also 
where  tlio  mind  is  passively  or  negatively  to  blame,  that  is, 
where  there  is  culpable  or  criminal  inattention  or  negligence. 
As,  for  instance,  where  a  sm-geon  has  shown  gross  incompetence 
in  the  treatment  of  the  deceased,  and  is,  therefore,  considered 
guilty  of  manslaughter. 

The  legal  meaning  of  the  term  malice  is  not  the  same  as  its 
moral  signification  of  ill-will  or  malevolence.  (Hanis,  pp.  14 — 
IG.) 

Q.  Define  an  attempt  to  commit  a  crime. 

A.  An  attempt  may  be  said  to  be  the  doing  of  any  of  the 
acts  which  must  be  done  in  succession  before  the  desu-ed  object 
can  be  accomplislied,  pro\dded  that  it  must  be  an  act  directly 
approximating  to  the  commission  of  the  offence ;  e.g.,  procuring 
a  die  for  coining  was  held  a  sufficiently  proximate  act.  {11.  v. 
Roberts,  25  L.  J.  M.  C.  17.)  But  buying  a  box  of  matches  to 
set  a  stack  of  com  on  fire  was  not  held  to  be  an  attempt.  {R.  v. 
Ta>jlor,  1  F.  iV:  V\  -Al.)  The  ad  must  liavo  been  sucli  that  if 
no  inteiTuption  liad  tak<-n  ]>lace  tlie  priueiiial  offence  would  liave 
been  succes.sfully  committed,  so  tliat  if  a  person  puts  his  liand 
into  an  empty  pocket  he  cannot  be  convicted  of  an  attempt  to 
steal.     [R.  V.  Collins,  33  L.  J.  M.  C.  177). 

Q.  Is  an  attempt  to  commit  a  crime  any  offence  at  common 
law  ? 

A.  It  is  a  misdemeanour  at  common  law,  whether  the  crime 
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attempted  is  a  felony  or  misdemeanour.  By  statute  it  is,  in 
some  cases,  provided  that  it  shall  amount  to  a  felony,  as  in  the 
case  of  an  attempt  to  murder.  (24  &  25  Vict.  c.  100,  ss. 
11—15.) 

Q.  On  the  trial  of  a  person  charged  with  felony  or  misde- 
meanom',  the  jmy  do  not  think  the  offence  was  completed  but 
are  of  opinion  that  an  attempt  was  made,  and  express  this  in 
their  verdict.     AVliat  will  the  consequence  he  ? 

A.  The  prisoner  can  be  convicted,  and  will  be  dealt  with  as 
if  he  had  been  indicted  for  the  attempt.  (14  &  15  Yict.  c.  100, 
s.  9.) 

Q.  What  is  the  test  of  such  insanity  as  will  exempt  from 
criminal  liability,  and  what  is  the  leading  case  on  the  subject  ? 

A.  The  accused  must  be  laboming  under  such  a  defect  of 
reason  from  disease  of  the  mind  as  not  to  know  the  nature  and 
quality  of  the  act  he  was  doing,  or,  if  he  did  know  it,  it  must 
be  proved  that  he  did  not  know  he  was  doing  what  was  wi'ong. 
{McNaughten's  case,  10  CI.  &  Fin.  200;  1  C.  &  K.  130.) 

But  where  the  insanity  is  only  partial,  that  is,  on  one  or  two 
matters,  a  prisoner  must  be  considered  to  be  in  the  same  situa- 
tion as  to  responsibility  as  if  the  facts,  with  respect  to  which  the 
delusion  exists,  were  real.  That  is,  assuming  the  facts  to  be 
true,  the  question  is  whether  the  j^risoner  thought  that  in  the 
act  of  committing  the  crime  he  was  doing  something  contrary  to 
law.     {M'Naugktcti's  cane,  supra.) 

Q.  Can  a  medical  witness,  who  has  been  present  in  com-t 
during  the  whole  of  the  trial,  be  asked  whether,  from  the  evi- 
dence he  has  heard,  he  is  of  opinion  that  the  prisoner  at  the 
time  he  committed  the  alleged  act  was  of  unsound  mind ;  or  if 
not,  what  question  on  the  subject  may  be  put  to  him  ? 

A.  He  cannot  be  asked  this  question,  but  he  may  be  asked 
whether,  assuming  certain  facts  proved  by  other  witnesses 
to  be  true,  they,  in  liis  opinion,  indicate  insanity.  (Harris, 
p.  24.) 

Q.  What  is  the  duty  of  a  jury  wlio  find  a  prisoner  not  guilty 
on  the  ground  of  insanity  ? 

A.  AVlien  on  the  part  of  tlie  defence  tlio  insanity  of  the 
prisoner  at  the  time  of  the  commission  of  the  offence  is  given  in 


236  CHIMINAI,  1,A\V. 

6^4(161100,  and  it  appears  to  the  jmy  tliat  lie  committed  the 
offence  but  was  insane  at  the  time,  they  must  find  specially 
whether  he  was  insane  at  that  time,  and  declare  whether  they 
acquit  him  on  that  groimd.  (39  &  40  Geo.  3,  c.  94,  s.  1 ;  3  &  4 
Vict.  c.  54,  s.  3.) 

Q.  Wliat  will  be  ordered  by  the  court  if  he  is  so  acquitted  ? 

A.  The  com't  will  order  him  to  bo  kejit  in  custody  as  a 
criminal  lunatic,  in  such  place  and  in  such  manner  as  it  shall 
think  proper,  until  the  Queen's  pleasure  be  known,  and  the 
Queen  may  order  the  confinement  of  such  person  during  her 
pleasure.     (40  &  47  Yict.  c.  38,  ss.  1,2.) 

Q.  "S^Hiat  com-se  will  be  followed  where  a  prisoner  is  found  to 
be  insane  at  the  time  of  trial  ? 

A.  If  upon  an-aignment  he  is  found  to  be  insane  by  a  jury 
impanelled  to  discover  his  state  of  mind,  so  that  he  cannot  be 
tried,  or  if  on  his  trial,  or  when  brought  up  to  be  discharged  for 
want  of  prosecution,  he  appears  to  the  jury  to  be  insane,  the 
court  may  record  such  finding  and  order  him  to  be  kept  in 
custody  until  the  Queen's  pleasure  be  known.  (39  &  40  Geo.  3, 
c.  94,  s.  2.) 

Q.  Is  drunkenness  any  excuse  for  committing  a  crime  ? 

-4.  As  a  rule  it  is  not,  but  it  may  be  taken  into  account  as  an 
index  of  the  quality  of  an  act ;  for  instance,  whether  a  person 
intended  or  not  to  do  a  particular  act.     (Hams,  pp.  25,  26.) 

(I.  T(j  what  extent  is  infancy  a  defence  to  a  criminal  prose- 
cution ? 

A.  Under  the  age  of  seven  an  infant  cannot  be  convicted  of  a 
felony,  being  presumed  to  be  doU  iiicapax,  and  this  presumption 
cannot  bo  rebutted. 

Between  seven  and  foui'teen  ho  is  prima  facie  doomed  doli 
incapax,  but  this  presumption  may  be  rebutted  by  clear  evidence 
of  mischievous  intent.  But  a  boy  under  fourteen  cannot  be 
convicted  of  rape  or  similar  offences,  even  though  he  has  arrived 
at  the  full  state  of  puljorty,  though  ho  may  bo  convicted  as 
principal  in  the  second  degree  as  to  such  crimes. 

Between  fourteen  and  twenty-one  an  infant  may  bo  convicted 
of  any  crime,  felony,  or  misdemeanour,  witli  certain  exceptions, 
especially  as  to  offences  of  mere  nonfeasance,  as  repairing  high- 
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ways,  which  he  is  unable  to  do,  since  he  has  not  the  command  of 
his  fortune  till  twenty-one.     (Harris,  p.  27.) 

Q.  Does  ignorance  of  law  or  of  fact  exempt  from  criminal 
liability  ? 

A.  Ignorance  of  law  is  no  excuse. 

Ignorance  or  mistake  of  fact  will  excuse,  if  the  original  inten- 
tion was  lawful,  as  if  a  man  intending  to  kill  a  burglar  in  his 
house  kills  his  servant  he  is  not  guilty  of  a  crime  ;  but  if  intend- 
ing to  do  grievous  bodily  harm  to  A.,  he  kills  B.  in  the  dark,  he 
will  be  guilty  of  mmxler.     (Harris,  p.  28.) 

Q.  Is  there  any  special  rule  as  to  crimes  committed  by 
married  women  ? 

A.  In  cases  of  felony,  if  a  married  woman  commits  a  crime  in 
the  presence  of  her  husband,  the  law  presumes  that  she  acts 
under  his  coercion,  and  therefore  excuses  her  from  punislmient. 

But  this  is  not  the  case  in  treason,  mm\ler,  manslaughter,  and 
robbery.  Nor  is  it  the  case  if  her  husband  is  not  actually 
present.  Nor  is  it  the  ease  if  it  can  be  shown  that  she  acted 
voluntarily,  and  took  a  principal  part  in  the  crime,  even  although 
her  husband  were  present. 

In  the  case  of  misdemeanom-s  the  law  is  doubtful,  but  the  rule 
in  felonies  has  been  applied  in  several  cases.     (Harris,  p.  30.) 

Q.  Can  husband  and  wife  be  convicted  of  a  conspii'acy,  or 
can  the  wife  be  indicted  as  an  accessory  after  the  fact  for  a  crime 
committed  by  her  husband  ? 

A.  Husband  and  wife,  being  one  person  in  the  eye  of  the  law, 
cannot  be  convicted  of  conspiracy,  and  a  wife  cannot  be  con- 
victed as  an  accessory  after  the  fact  for  her  husband's  crime. 
(Harris,  p.  30.) 

Q.  Can  corporations  be  criminally  prosecuted  ? 

A.  They  may  be  so  for  breaches  of  duty,  consisting  of  wrong- 
ful acts,  e.g.,  obstructing  highways,  or  wrongful  omissions, 
e.g.,  neglecting  to  repair  bridges. 

A  corporation  may  also  be  indicted  by  its  corporate  name,  and 
fined  for  an  assault  committed,  or  a  libel  published,  by  its  order. 
(Harris,  pp.  31,  32.) 

Q.  Define  principals  in  the  first  and  second  degree. 

A.  A  principal  in  the  first  degree  is  the  actual  perpetrator  of 
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the  deed ;  though  it  is  not  essential  tliat  lie  sliould  be  actually 
present  when  the  offence  is  consummated  ;  thus  a  poisoner,  not 
present  when  the  dose  is  actually  taken,  is  a  principal  in  the  first 
degree. 

A  principal  in  the  second  degree  is  one  who  is  present  aiding 
and  abetting  at  the  commission  of  the  deed.  The  presence  may 
be  constructive  only,  as  when  one  is  watching  outside  whilst 
others  are  committing  a  felony  inside  the  house. 

Q.  "What  are  accessories  before  the  fact  ? 

A.  Persons  who  being  absent  at  the  time  when  the  felony  is 
committed,  yet  prociu'e,  counsel,  couunand,  or  abet  others  to 
commit  the  felony.  Mere  concealment  does  not  make  an  ac- 
cessory. 

Q.  What  are  accessories  after  the  fact  Y 

A.  Persons  who,  knowing  a  felony  to  have  been  committed 
b}'  another,  receive,  relieve,  comfort,  or  assist  the  felon.  Merely 
suffering  the  principal  to  escape  does  not  make  an  accessory  after 
the  fact. 

Q.  In  what  crimes  may  there  be  accessories  ? 

A.  It  is  usually  laid  do-s\ni  tliat  there  can  be  no  accessories  in 
treason  and  misdemeanor. 

In  treason,  every  kind  of  incitement  committed  which  woidd 
in  felony  make  a  man  an  accessory  before  the  fact,  and  every 
kind  of  assistance  which  would  make  him  an  accessory  after  the 
fact,  will  make  the  offender  a  principal  traitor. 

In  misdemeanors,  those  who  do  or  counsel  the  crime  are  prin- 
cipals ;  those  who  assist  after  the  crime  are  not,  as  a  rule,  punish- 
able. 

Therefore,  it  is  only  in  felonies  that  there  are  accessories.  And 
even  in  manslaughter  it  is  said  that  tlicre  can  be  no  accessory  before 
the  fact.     This,  liowever,  may  be  doubted.    (Harris,  pp.  36 — 40.) 

Q.  How  are  prim-ipaLs  in  tlie  second  degree  punished? 

A.  Exactly  as  prineijials  in  the  fii'st  degree. 

Q.  How  are  accessories  before  the  fact  punished  ? 

A.  They  are  liable  to  exactly  the  same  punishment  as  princi- 
pals. Accessories  after  the  fact  are  generally  punishable  with 
imprisonment  for  any  term  not  exceeding  two  years  with  or 
witlioiit  liard  labour,  and  with  liability  to  find  security  for  keep- 
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ing  the  peace.  But  an  accessory  after  the  fact  of  murder  may 
receive  a  sentence  of  jienal  servitude  for  life,  or  for  any  less  term 
to  five  years,  or  imprisonment  not  exceeding  two  years.  (Harris, 
p.  39.) 

Q.  How  may  accessories  before  the  fact  be  indicted  ? 

A.  They  may  be  indicted — (1)  as  accessories  before  the  fact 
with  the  principal  felon  or  after  his  conviction ;  or  (2)  for  a 
substantive  felony,  and  that  whether  the  principal  has  or  has  not 
been  convicted,  and  even  although  he  is  not  amenable  to  justice. 
(Harris,  p.  37.) 

Q.  How  may  an  accessory  after  the  fact  be  tried  ? 

A.  In  exactly  the  same  way  as  in  the  last  answer  mentioned, 
that  is,  either  as  an  accessory  with  the  principal,  or  after  his 
conviction,  or  as  for  a  substantive  felony,  independently  of  the 
principal.     (24  &  25  Vict.  c.  94,  s.  3.) 

Q.  A  prize  iight  takes  place,  and  one  of  the  combatants  is 
killed  and  the  survivor  is  harboured  by  A.,  but  is  afterwards 
discovered  and  convicted  of  manslaughter.  B.  held  the  stakes. 
Can  A.  and  B.  respectively  be  convicted  of  an  offence,  and,  if  so, 
what? 

A.  If  A.  knows  that  the  survivor  had  killed  his  opponent  in 
a  prize  fight,  he  may  be  convicted  as  an  accessory  after  the  fact. 
If  B.  did  not  attend  the  fight  he  is  not  an  accessory.  (7^.  v. 
Taf/lor,  L.  E.  2  0.  C.  R.  147.)  If  he  did  attend  the  fight  pro- 
bably he  is  a  principal  in  the  second  degree. 

Q.  Where  may  accessories  (1)  before,  (2)  after,  the  fact  be 
tried  ? 

A.  In  the  case  of  felonies  wholly  committed  within  England 
or  Ireland  accessories  both  before  and  after  the  fact  may  be  tried 
(a)  by  any  cornet  Avhieh  has  jurisdiction  to  try  the  principal ; 
or  (b)  in  any  county  in  which  the  act  by  reason  of  which  such 
person  is  an  accessory  has  been  committed.  In  the  other  case 
(/.  ^.,when  not  wholly  committed  within  England  or  Ireland) 
by  any  court  having  juiisdiction  to  try  the  principal  felony  or 
any  felonies  committed  in  any  county  in  which  the  accessory  is 
apprehended  or  in  custody.     (24  &  25  Vict.  c.  94,  s.  7.) 
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CHAPTER  II. 

OFFENCES  OF  A  PUBLIC  NATURE. 


Piracy. 

Q.  Explain  piracy. 

A.  This  offence  consists  in  committing  those  acts  of  robbery 
and  depredation  upon  tlie  high  seas  wliich,  if  committed  upon 
land,  "svould  have  amounted  to  felony  there. 

There  must  be  no  authority  from  any  prince  or  state  to  com- 
mit the  piracy,  and  it  must  be  committed  by  persons  against 
subjects  of  a  friendly  state,  for  enemies  cannot  commit  pii'acy. 
(Harris,  42,  43.) 

Q.  What  is  the  punishment  for  piracy  ? 

A.  It  was  formerly  death,  but  is  now  penal  servitude  for  life, 
or  imprisonment  not  exceeding  three  years.  Piracy  accompanied 
by  an  assaidt,  wth  an  attempt  to  mm-der,  or  with  wounding 
or  endangering  the  life  of  another  person  on  board  of,  or 
belonging  to,  the  vessel,  is  still  punishable  with  death. 
(Hanis,  44.) 

Treason. 

Q.  AVliat  is  the  original  Statute  of  Treasons,  and  what  are 
the  treasons  established  by  that  statute  ? 

A.  26  Edw.  3,  st.  5,  c.  2.  Tlie  principal  treasons  established 
by  this  statute  were  the  following  : — (1)  Comjiassing  the  death 
of  the  king,  the  queen,  or  their  eldest  son;  (2)  violating  the 
king's  wife  or  eldest  daughter  unmarried,  or  the  wife  of  the 
king's  eldest  son ;  (3)  levying  war  against  the  king ;  or 
(4)  being  adherent  to  the  king's  enemies  in  tlie  realm. 

And  certain  others  whicli  are  no  longer  treason,  as  counter- 
feiting the  privy  seal,  briiiguig  false  money  into  the  realm,  &c. 

Q.  "Wliat  is  the  offence  of  compassing  the  death  of  the  king, 
queen,  or  Prince  of  "Wales  ? 

A.  It  is  treason.  It  is  tlie  designing  merely  wldch  makes 
the  treason,  but  this  designing  must  be  evidenced  by  some  overt 
act. 
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Q.  What  is  constructive  treason  ? 

A.  It  is  an  old  form  of  treason,  which  was  forced  within  the 
meaning  of  the  statute  of  Elizabeth,  and  relates  to  movements 
for  the  purpose  of  effecting  innovations  of  a  public  and  general 
natm^e  by  armed  force.  Thus,  it  is  a  treason  to  attempt  by 
force  to  alter  the  religion  of  the  State.  So  it  is  treason  to  tlirow 
down  all  enclosures,  open  all  prisons,  &c.     (Harris,  p.  50.) 

Q.  Within  what  time  must  prosecutions  for  treason  be 
brought  ? 

A.  Within  three  years  from  the  commission  of  the  offence,  if 
it  be  within  the  realm,  unless  the  treason  consist  of  a  designed 
assassination  of  the  sovereign.     (7  &  8  Will.  3,  c.  3.) 

Q.  What  evidence  must  there  be  of  the  treason  ? 

A.  One  overt  act  is  sufficient,  but  to  this  act,  or  else  to  it  and 
another  of  the  same  kind  of  treason,  there  must  be  two  witnesses. 
(7  &  8  Wm.  3,  c.  3,  ss.  2,  4.) 

Q.  Define  misprision  of  treason. 

A.  This  consists  in  the  bare  knowledge  and  concealment  of 
treason  without  any  assent.  The  punishment  is  imprisonment. 
(Harris,  p.  54,) 

Insults  to  the  Queen. 

Q.  What  offences  are  there  relating  to  insults  offered  to  the 
Queen  ? 

A.  To  discharge  or  present  at  the  person  of  the  Queen  any 
gun  or  other  arms,  whether  containing  any  explosive  material  or 
not,  or  to  discharge  any  explosive  substance  near  her,  or  to 
tlirow  anything  at  her  with  intent  to  injm-e  or  alarm  her,  or  in 
her  presence  to  produce  any  arms  with  the  like  intent,  is  a  mis- 
demeanour, punishable  -with  penal  servitude  to  the  extent  of 
seven  years,  or  imprisonment  not  exceeding  three  years,  toge- 
ther with  whipping  during  the  term  of  imprisonment.  (5  & 
6  Vict.  c.  51.) 

Treason  Felony. 

Q.  What  is  treason  felony  ? 

A.  Certain  offences,  which  were  formerly  treason,  by  11  &  12 

N.  K 
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Yict.  c.  12,  s.  3,  were  made  felonies,  and  on  account  of  tlieii' 
character  are  sometimes  called  treason  felonies.  They  are  as 
follows : — 

1.  Compassing  to  deprive  the  Sovereign  from  the  style,  or 
honour,  or  name  of  the  Crown  of  the  United  Kingdom,  or  other 
of  her  dominions. 

2.  Compassing  to  levy  war  against  the  Sovereign  within  tlie 
United  Kingdom,  in  order  by  force  to  compel  her  to  change  her 
measures,  or  to  intimidate  parliament. 

3.  Compassing  to  move  or  stir  foreigners  to  invade  her 
Majesty's  dominions. 

Unlawful  Oaths,  &c. 

Q.  What  is  the  offence  of  taking  an  imlawf ul  oath,  and  how 
is  it  punishable  ? 

A.  A  person  administering,  or  aiding  in  the  administration, 
of  any  oath  intended  to  bind  persons  to  engage  in  any 
mutinous  or  seditious  purpose,  or  to  disturb  the  peace,  or  to 
belong  to  a  society  formed  for  such  purpose,  or  to  obey  the 
orders  of  a  committee,  or  body  of  men  not  lawfully  constituted, 
is  guilty  of  felony.  Punishment,  p.  s.  5 — 7  years.  (37  Geo.  3, 
c.  123,  s.  1.) 

Taking  part  in  administering  any  oath  intended  to  bind  a 
person  to  commit  treason,  murder,  or  felony  punishable  with 
death,  is  a  felony.  Punislmient,  p.  s.  for  life,  or  imprisonment 
not  exceeding  tlu'ee  years. 

Q.  "What  is  meant  by  an  unlawful  society  ? 

A.  A  society  the  members  of  which  are  required  to  take  any 
oath  or  engagement,  unlawful  under  the  statutes  refeiTcd  to  in 
the  last  answer,  or  wlii<li  is  not  requu'ed  or  authorized  by  law, 
and  a  society  of  which  the  members  subscribe  an}'  unauthorized 
test  or  declaration.  ALso  societies  tlie  names  oi  whose  members 
and  officers  are  kept  secret  are  unlawful.  There  are  certain  ex- 
ceptions in  favour  of  societies  for  religious  and  charitable  puri^oses, 
and  freemasons'  lodges.  Penal  servitude  may  be  awarded  for 
belonging  to  such  societies  to  tlie  extent  of  seven  years. 
(39  Geo.  3,  c.  79 ;  57  Geo.  3,  c.  19 ;  9  «&  10  Vict.  c.  33.) 
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Foreign  Enlistment  Act. 

Q.  "What  is  tlie  object  of  the  Foreign  Enlistment  Act  ? 

A.  To  regulate  the  conduct  of  subjects  during  the  existence  of 
liostilities  between  foreign  states  with  which  this  country  is  at 
peace. 

Q.  State  some  of  the  chief  offences  against  the  Foreign 
Enlistment  Act. 

A.  1.  Enlisting,  or  inducing  any  other  person  to  enlist,  in 
the  service  of  a  foreign  state  at  war  with  a  friendly  state. 
Punishment,  fine  or  imprisonment  not  exceeding  two  years,  or 
both.  2.  Leaving  her  Majesty's  dominions,  or  inducing  any  one 
to  leave,  with  intent  to  serve  such  foreign  state.  Same  punish- 
ment. 3.  Building,  manning,  equipping,  or  despatching  a  ship, 
knowing,  or  having  reasonable  cause  to  believe  (the  bmxlen  of 
proof  lying  on  the  builder  that  it  is  not  illegal) ,  that  the  ship 
is  to  be  employed  in  the  service  of  such  a  state.  Same  punish- 
ment as  above. 

Coinage  Offences. 

Q.  State  some  offences  in  relation  to  coinage,  and  the  punish- 
ments. 

A.  1.  Making  or  counterfeiting  gold  or  silver  coin  of  the 
realm :  felony.  Punishment,  p.  s.  to  extent  of  life.  2.  Making 
or  counterfeiting  copper  coin  of  the  realm,  or  foreign  gold  or 
silver  coin :  felony.  Punishment,  p.  s.  to  extent  of  seven 
years.  (24  &  25  Yict.  c.  29,  ss.  2,  14.)  3.  Colouring  counter- 
feit coin,  or  metal,  with  intent  to  make  it  pass  for  gold  or  silver 
coin ;  or  colouring,  filing,  or  otherwise  altering  genuine  coin,  with 
intent  to  make  it  pass  for  coin  of  a  higher  degree :  felony. 
Pimishment,  p.  s.  to  extent  of  life.  {Ibid.,  s.  3.)  4.  Impair- 
ing, diminishing,  or  lightening  gold  or  silver  coin  of  the  realm : 
felony,  p.  s.  two  to  fourteen  years.  {Ibid.,  s.  4.)  5.  Import- 
ing and  exporting  counterfeit  gold  or  silver  coin,  knowing  the 
same  to  be  false  and  counterfeit :  felony,  p.  s.  to  extent  of  life. 
{Ibid.,  s.  7.) 

Q.  What  is  the  offence  of  uttering  counterfeit  coin,  knowing 
the  same  to  be  false  and  counterfeit  ? 

A.  It  is  a  misdemeanom',  punishable  with  imprisonment  not 
exceeding  one  year.     {Ibid.,  s.  9.) 
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If  at  the  time  of  uttering  the  otfendor  has  any  other  counter- 
feit coin  in  liis  possession,  or  if  within  ton  days  he  utters 
another  coin,  kno\Ndng  it  to  be  counterfeit,  the  punishment  may 
be  two  years.     (24  &  2o  Vict.  c.  99,  s.  10.) 

If  the  uttering  is  after  a  previous  conN-ictiou  for  either  of 
these  offences,  or  for  having  in  possession  three  or  more  pieces 
of  counterfeit,  or  for  any  felony  relating  to  the  coin,  the  utterer 
is  guilty  of  felony,  and  may  be  sentenced  to  penal  servitude  for 
Hfe.     {Ibid.,  s.  12.) 

Q.  What  is  the  offence  of,  and  the  punishment  for,  having 
comiterfeit  coin  in  possession  ? 

A.  Having  three  or  more  counterfeit  gold  or  silver  coins  in 
possession,  knowing  them  t(i  be  counterfeit,  and  intending  to 
utter  them,  is  a  misdemeanour  :  p.  s.  to  five  years.  If  afti'r  pre- 
vious con\'ictioii  for  either  of  the  misdemeanours  mentioned  in 
the  last  answer,  or  any  felony  relating  to  the  coin,  the  crime  is  a 
felony :  p.  s.  to  life.  But  if  tlie  coins  are  copper  the  limit  of 
the  punisliment  is  imprisonment  for  one  year.  {Ibid.,  ss.  11,  12, 
15.) 

Q.  What  com-se  ma}-  be  adopted  by  a  person  to  whom  a  sus- 
pected coin  is  tendered  ? 

A.  It  may  be  cut,  bent,  or  otherwise  tested  by  such  person  ; 
the  loss  is  to  fall  on  the  tenderer  if  the  coin  is  foimd  to  be 
counterfeit,  on  tlie  person  to  whom  tendered  if  found  correct. 
{Ibid.,  s.  26.) 

Sunday  Trading. 

Q.  Wliat  is  the  penalty  for  a  tradesman,  labourer,  artificer, 
&c.,  exercising  his  ordinary  calling  on  the  Sabbatli  ? 

A.  Five  shillings.  If  he  exposes  his  goods  for  sale  they  are 
liable  to  forfeiture.  But  no  i>rosecution  may  be  commenced 
without  the  consent  of  the  chief  officer  of  the  district,  or  of  two 
justices,  or  of  tlio  stii)endiary  magistrate.  (29  Car.  2,  c.  21  ; 
3i  &  35  Yict.  c.  87.) 

Escape,  &c. 

Q.  L>i.stinguish  between  escape,  breacli  of  prison,  and  rescue. 
A.  (1)  Escape  is  where  the  liberation  of  the  party  is  effected 
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either  by  himself  or  others  without  force.  (2)  Prison  breaking, 
where  it  is  effected  by  himself  with  force.  (3)  Rescue,  where 
it  is  effoctod  by  others  with  force.     (Harris,  p.  78.) 

Q.  A.,  being  in  lawful  custody  on  a  criminal  process,  escapes 
therefrom  ;  what,  if  anj^  offence  does  A.  commit?  B.,  C.  and  D., 
being  in  lawful  custody,  having  been  found  guilty,  B.  of  high 
treason,  C.  of  felony,  and  D.  of  misdemeanour,  are  by  three 
warders  of  the  prison  suffered  voluntarily  to  escape,  each  by  a 
different  warder.  What  offence,  if  any,  does  each  of  the  three 
warders  commit,  and  to  what  punishment  is  each  warder  liable  ? 

A.  A.,  is  guilty  of  an  escape,  but  if  he  has  used  force  to 
effect  his  escape  he  is  guilty  of  prison  breach. 

The  officer  in  each  case  having  voluntarily  permitted  the 
escape  of  the  prisoner,  is  guilty  of  the  same  offence,  and  liable 
to  the  same  punishment  as  the  prisoner.  The  warder  who  suf- 
fered B.  to  escape  is  therefore  guilty  of  treason,  and  liable  to  be 
hanged.  The  warder  who  suffered  C.  to  escape  is  liable  to  the 
punishment  affixed  to  the  felony  C.  has  committed,  and  the 
warder  who  suffered  D.  to  escape  to  the  punisliment  affixed  to 
the  misdemeanom'  committed  by  D.  In  each  case,  however,  the 
prisoner  must  first  be  convicted.  Before  he  is  so  convicted,  the 
warder  is  only  Hable  as  for  a  misdemeanour,  pmiishable  by  fine 
or  imprisonment.     (Harris,  78,  79.) 

Q.  What  is  the  offence,  and  how  punishable,  of  aiding  a 
prisoner  to  escape  ? 

A.  Helping  him  to  escape  from  a  prison,  or  conveying  to  him 
a  disguise  or  mask,  is  a  felony  :  imp.  to  2  years.  (28  &  29  Vict. 
c.  126,  s.  37.) 

Aiding  a  prisoner  in  custody  for  treason  or  felony  to  escape 
from  the  officer  conveying  him  under  a  warrant  to  prison,  is  a 
felony  :  p.  s.  to  seven  years. 

Q.  If  a  police  constable  arrests  A.  for  felony,  and  while  con- 
vej'ing  him  along  the  public  thoroughfare  for  the  purpose  of 
taking  him  before  a  magistrate,  B.  by  force  obtains  A.'s  libera- 
tion from  the  constable,  is  B.  guilty  of  any,  and  if  so  what, 
offence,  and  to  what  punishment  does  B.  render  himself  liable  ? 

A.  B.  is  guilty  of  a  misdemeanom",  punishable  by  fine  and  im- 
prisonment.    If  A.  had  been  actually  convicted,  B.  would  have 
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been  guilty  of  the  same  offence  as  A.,  and  might  have  been 
punished  -with  p.  s.  for  seven  years,  or  imprisonment  from  one 
to  three  years.     (1  &  2  Greo.  4,  c.  88,  s.  1.) 

Q.  Wliat  is  the  offence  of  breach  of  jirison,  and  the  pimish- 
ment  ? 

A.  If  in  custody  for  treason  or  felony,  the  breach  is  felony : 
punisliment,  p.  s.  to  seven  }-ears ;  and  in  the  case  of  a  man, 
W'liipping  up  to  tliree  times.  If  he  is  in  custody  for  any  other 
offence  the  breacli  is  a  misdemeanour,  punishable  with  fine  and 
imprisonment.     (23  Edw.  1.) 

Q.  What  is  the  offence  of  being  at  large  without  lawful 
autliority,  before  the  expiration  of  a  term  of  penal  servitude  to 
which  a  person  is  sentenced  ? 

A.  It  is  a  felony :  punishment,  p.  s.  to  life,  or  imp.  not  exceed- 
ing two  years.     (5  Geo.  4,  c.  84,  s.  22  ;  4  &  5  Will.  4,  c.  G7.) 

Q.  What  is  the  punislmient  for  rescuing  another  by  force 
from  imprisonment  or  aiTest  ? 

A.  If  the  original  offender  is  convicted  the  rescuer  is  guilty 
of  the  same  offence.  If  his  offence  is  felony,  the  punishment  is 
p.  s.  to  seven  years,  or  imp.  up  to  three  years ;  if  it  Ls  a  misde- 
meanour, fine  or  imp,,  or  both.  If  the  original  offender  is  not 
con\'icted,  nevertheless  the  rescuer  may  be  pmiished  by  fine  and 
imp.  as  for  a  misdemeanom\  (1  &  2  Geo.  4,  c.  88,  s.  1 ;  Harris, 
p.  81.) 

Q.  Wliat  is  tlie  offence  of  obstructing  an  officer  in  the  execu- 
tion of  his  duty  ? 

A.  An  assault  upon,  resistance  to,  or  wilful  obstruction  of,  a 
peace  officer  in  the  execution  of  his  duty,  or  upon  a  person  aiding 
him,  or  an  assault  upon  any  person  Avith  intent  to  prevent  the 
lawfid  aiTCst  of  liimself  or  any  other  person  for  any  offence,  is  a 
misdemeanour :  imp.  to  tlie  extent  of  two  years.  (24  &  2o 
Vict.  c.  100,  s.  18.) 

Perjury. 

Q.  Define  perjury. 

A.  It  is  a  crime  b}-  one  wlio,  A\hon  a  lawful  oatli  is  admi- 
nistered to  him  in  some  proceeding  in  a  court  of  justice  of  com- 
petent jurisdiction,  swears  wilfully,  absolutely,  and  falsely  in  a 
matter  material  to  the  issue.     (Harris,  p.  82.) 
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Q.  If  an  Act  of  Parliament  requires  an  oath  to  be  taken,  and 
does  not  make  it  per j  my  to  take  it  falsely,  is  it  any  offence  to 
swear  untruthfully  such  an  oath  ? 

A.  It  is  a  misdemeanour;  as,  for  example,  in  the  case  of  the 
oath  required  to  be  taken  before  a  surrogate  in  order  to  obtain  a 
marriage  licence.     (Harris,  p.  83.) 

Q.  Give  some  account  of  the  nature  of  the  oatli  which  must 
be  falsely  taken  in  the  case  of  perjury. 

A.  It  need  not  bo  taken  in  aotiial  court,  but  may  be  in  an 
affidavit,  nor  is  it  necessary  that  it  should  be  as  to  the  merits  of 
the  case.  The  court  must,  of  course,  have  competent  juris- 
diction. 

Q.  Explain  the  natiu'e  of  the  false  swearing  which  renders  a 
person  liable  for  perjmy. 

A.  The  sole  question  is,  Did  the  defendant  believe  what  he 
said  to  be  true  ?  Mere  inadvertence  or  mistake  Avill  not  support 
a  charge.  It  is  also  said  that  it  must  be  material  to  the  issue, 
but  this  is  possibly  doubtful.  It  is  not  necessary  to  prove 
damage  to  any  person.     (Harris,  pp.  84 — 86.) 

Q.  What  is  the  rule  as  to  evidence  in  cases  of  perjury  ? 

A.  There  must  be  two  witnesses  to  contradict  what  the 
accused  has  sworn,  or  at  least  one  must  directly  contradict,  and 
the  other  must  materially  corroborate  that  contradiction.  But 
where  the  perjurj^  consists  in  the  defendant  ha\ing  contradicted 
what  ho  swore  on  a  former  occasion,  one  -witness  in  support  of 
the  defendant's  own  original  statement  will  be  sufficient  to  con- 
vict him  on  the  latter  statement.     (Hari'is,  pp.  86,  87.) 

Q.  AVhat  sort  of  an  offence  is  perjmy  ?  What  is  the  punish- 
ment? 

A.  It  is  a  misdemeanour :  p.  s.  to  seven  years,  or  imp.  for 
the  same  time.     (2  Geo.  2,  c.  25,  s.  2.) 

Q.  What  is  subornation  of  perjury  ?  how  is  it  punished  ? 

A.  The  procming  another  to  take  such  a  false  oath  as  con- 
stitutes perjmy.     The  punishment  is  the  same  as  for  perjmy. 

Barratry. 

Q.  What  is  the  nature  of  barratry  ? 

A.  The  offence  of  frequent///  inciting  and  stirring  up  suits 
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and  (iiian-els  between  subjects,  either  at  law  or  otherwise.  Tlie 
frequency  is  of  the  essence  of  the  offence.  A  niisdemeanom- : 
fine  and  imp.     (Han-is,  p.  98.) 


Champerty  and  Maintenance. 
Q,  Define  champerty  and  maintenance,  and  state  the  punisli- 

ment. 

A.  See  the  Modem  Digest  of  the  Final  Examination,  p.  286, 

for  definitions. 

These  offences  are  misdemeanours,  pimishable  by  fine   and 

imp. 

Compounding  Offences. 

Q.  May  a  felony  or  misdemeanour  be  compounded  ? 
A.  Felonies  may  not  be  compoimded,  tliat  is,  a  sum  of  money 
or  reward  may  not  be  taken  for  forbearing  to  prosecute.     To 
take  such  is  a  misdemeanom-.     Fine  and  imp. 

Such  misdemeanours  as  more  particularly  affect  hidividuals 
are  sometimes  allowed  to  be  compounded;  for  qfhr  raiivicttoii  the 
court,  as  it  is  said,  allows  the  defendant  to  .^jmilc  icif/i  the  prose- 
cutor before  any  judgment  is  jn'onounced,  and  if  the  prosecutor 
declares  himself  satisfied,  the  comi  infticts  only  a  trivial  punish- 
ment. But  this  is  not  allowed  if  the  offence  is  one  of  a  public 
natm-e.     (I Ian-is,  p.  101.) 

Q.  State  some  offences  witli  pimishments  arising  out  of  the 
compounding  of  felonies. 

A.  To  corruptly  take  a  reward  for  lielping  a  person  to  pro- 
perty stolen  or  obtained  by  any  felony  or  misdemeanoui-,  unless 
all  due  diligence  to  bring  the  offender  to  trial  has  been  used,  is 
felony :  p.  s.  to  seven  years.     (24  &  20  Vict.  c.  90,  s.  101.) 

An  advertisement  offering  a  reward  for  stolen  property,  using 
words  purporting  tliat  no  rpiestions  will  ])e  asked  or  incpiiry 
made  after  a  person  producing  the  iJroperty,  renders  the  adver- 
tiser, printer  and  publisher  liable  to  forfeit  50/.  eaeli.  (24  &  25 
Vict.  c.  96,  s.  102.) 
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Contempt  of  Court. 

Q.  Give  a  definition  of  "  contempt  of  coui-t."  What  are 
those  comets  denominated  which  have  power  to  punisli  such  con- 
temjit,  and  what  is  the  nature  of  the  punishment  they  have  to 
award  ?  Have  police  courts  and  courts  of  petty  session  such 
power,  and,  if  so,  why  ? 

A.  Contempt  of  court  is  a  disobedience  to  the  rules,  orders, 
process,  or  dignity  of  a  court  which  has  power  to  punish  such 
offences. 

Courts  of  record  only  have  power  to  punish  for  contempt  of 
com-t,  and  they  may  award  fine  or  imprisonment.  (Harris,  p.  96.) 
Police  coui'ts  and  coiu^ts  of  petty  session  are  said  to  have  no 
power  to  commit  for  contempt,  though  the  point  can  hardly  be 
considered  settled. 


Misprision  of  Felony. 

Q.  What  is  misprision  of  felony  ? 

A.  It  is  the  concealment  of  some  felony  other  than  treason 
committed  by  another.  It  is  knowledge  without  assent,  but  if 
a  man  assents,  he  is  either  princij^al  or  an  accessory.  Misde- 
meanour :  fine  and  imp. 


Offences  against  the  Public  Peace. 

Q.  Distinguish  between  an  unlawful  assembly,  a  riot,  and  a 
rout. 

A.  (1)  An  unlawful  assembly  is  any  meeting  of  three  or 
more  persons  under  such  circumstances  of  alarm,  either  from  the 
large  numbers,  the  mode,  or  time,  of  the  assembly,  as  in  the 
opinion  of  rational  men  is  likely  to  endanger  the  peace,  there 
being  no  aggressive  act  actually  done.  But  a  lawful  assembly 
is  not  rendered  unlawful  by  reason  of  the  knowledge  of  those 
taking  part  in  it  that  opposition  will  be  raised  to  it,  which 
opposition  will  in  all  probability  give  rise  to  a  breach  of  the 
peace  by  those  creating  it.     Thus,  members  of  the  Salvation 
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Army  aro  not  liable  for  assembling,  simply  because  they  know 
that  the  Skeleton  Army  will  attack  tliem.  {Beaitif  v.  Gillhanks, 
9  a.  B.  D.  ;308;  15  Cox,  138.) 

(2)  A  rout  is  a  distiu'bance  of  the  peace  caused  by  those  who, 
after  assembling  together  to  do  a  thing  Avhioli,  if  executed,  woidd 
amoimt  to  a  riot,  proceed  to  execute  that  act,  but  do  not  actually 
execute  it.  It  differs  from  a  riot  in  the  circumstance  that  the 
enterprise  is  not  actually  executed. 

(•i)  A  riot  is  a  tumidtuous  distiu'bance  of  the  peace  by  tlu-ee 
or  more  persons  assembling  of  their  own  authority,  with  intent 
mutually  to  assist  one  another  against  any  who  ojopose  them  in 
the  execution  of  some  enterprise  of  a  private  natm-e,  and  after- 
wards actually  executing  the  same  in  a  violent  and  turbulent 
manner  to  the  terror  of  the  people,  and  this  whether  the  act  in- 
tended be  of  itself  lawful  or  unlawful.      (Harris,  p.  109.) 

Q.  What  is  the  nature  of  the  offences  just  indicated  ?  How 
are  they  punishable  ? 

A.  They  are  misdemeanours  :  fine  or  imp.,  or  both. 

Q.  AVlien  does  a  riot  amount  to  a  felony  Y 

A.  When  twelve  or  more  persons  are  unlawfully  assembled  to 
the  distm'bance  of  the  peace,  and  being  required  by  a  proclama- 
tion by  a  justice  of  the  peace,  sheriff,  or  mayor,  to  disperse,  they 
still  continue  together  for  an  hour  after  ;  felony :  p.  s.  for  life, 
or  imprisonment  not  exceeding  tliree  years.  Prosecutions 
^vitllin  twelve  months  after  the  offence.  (1  Geo.  1,  st.  2,  c.  5, 
ss.  1,  8.) 

Q.  Define  an  affray. 

A.  It  is  a  fighting  between  two  or  more  persons  in  some 
public  place,  to  the  teiTor  of  her  Majesty's  subjects ;  for  ex- 
ample, a  prize  fight.  IT  it  takes  i>lace  in  jirivate,  it  is  an 
assault.  It  differs  from  a  riot,  as  there  must  be;  three  persons 
to  constitute  the  latter,  and  the  affray  need  not  bo  premeditated. 

Q.  Is  it  an  offence  to  send  or  deliver  a  challenge  ?  if  so,  what, 
and  how  punishable  't 

A.  It  is  a  misdemeanour,  punishable  l)y  fine  or  imprisonment, 
or  both,  and  it  is  not  necessary  tliat  actual  fighting  should  follow. 
(Harris,  p.  112.) 
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Threatening  Letters. 

Q.  Give  account  of  several  offences  consisting  in  sending 
threatening  letters. 

A.  (1)  If  any  person,  knowing  tlie  contents,  sends  or  delivers 
a  letter  or  writing  threatening  to  burn  or  destroy  any  house  or 
building,  or  agricultural  produce  in  a  building,  or  any  ship,  or 
to  kill,  maim,  or  wound  any  cattle,  he  is  guilty  of  felony :  p.  s. 
to  ten  years.     (24  &  25  Yict.  c.  97,  s.  50.) 

(2)  The  same  consequences  attach  to  sending  letters  threaten- 
ing to  murder.     (24  &  25  Vict.  c.  100,  s.  16.) 

Q.  Give  some  account  of  offences  arising  from  sending  letters 
for  purposes  of  extortion. 

A.  (1)  Sending  or  delivering  a  letter  or  writing  demanding 
with  menaces,  and  without  reasonable  cause,  any  money  or  pro- 
perty, is  a  felony  :  p.  s.  to  life.  If  the  threat  is  otherwise  than 
by  letter,  it  is  a  felony  :  p.  s.  to  five  years. 

(2)  Sending  a  letter  or  writing  containing,  to  the  knowledge 
of  the  sender,  threats  to  accuse  any  person  of  a  crime  punishable 
by  law  with  death  or  j)enal  servitude  for  not  less  than  seven 
years,  is  a  felony :  p.  s.  to  life.  The  punishment  is  the  same 
if  the  threat  is  otherwise  than  by  letter.  (24  &  25  Vict.  c.  96, 
ss.  46,  47.) 

Libel. 

Q.  "When  may  libel  be  prosecuted  criminally  ? 

A.  It  is  not  every  libel  which  can  be  prosecuted  criminally. 
It  must  be  a  gross  libel,  tending  to  create  a  breach  of  the  peace. 
It  is  said  that  an  indictment  will  lie  for  libel  in  all  those  cases 
in  which  an  action  would  lie  for  a  verbal  slander  without  laying 
special  damages.     (Harris,  p.  115.) 

Q.  Is  there  any  condition  necessary  to  enable  an  indictment 
for  libel  to  be  brought  against  a  proprietor,  publisher,  or  editor 
of  a  newspaper,  for  a  libel  published  therein  ? 

A.  The  written  fiat  of  the  Director  of  Public  Prosecutions  in 
England,  or  the  Attorney- General  in  Ireland,  must  be  obtained. 
(44  &  45  Viet.  c.  60,  s.  4.)     Such  fiat,  however,  is  not  required 
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for  a  Crimiual  Information  for  a  libel.  (/?.  v.  Yafcs,  14  Q.  B.  D, 
648 ;  15  Cox,  686.) 

Q.  A  person  is  smnmoned  before  a  magistrate  for  libel.  Can 
the  truth  of  the  libel  and  the  fact  of  its  being  for  the  public 
benefit  be  inquired  into  by  the  magistrate  ? 

A.  FoiTuerly  it  could  not;  but  hy  44  &  45  Vict.  c.  60,  s.  4,  it 
may  be, 

Q.  What  questions  are  for  the  jury  in  prosecutions  for 
Hbel  ? 

A.  Formerly  it  was  held  that  the  jury  liad  only  to  decide  as 
to  the  making  and  publishing  of  the  libel  and  the  meaning  of  any 
technical  words  therein,  while  the  com't  had  to  decide  as  to  whether 
the  "WTiting  was  libellous  in  its  natui'C.  But  since  the  32  Geo.  3, 
e.  60,  commonly  called  Fox's  Libel  Act,  all  these  questions  have 
been  for  tlie  jury. 

Q.  Is  the  truth  of  a  libel  a  defence  to  a  criminal  or  ciN-il 
action  ? 

A.  It  is  a  complete  defence  to  a  ci%'il  action.  It  is  only  a 
defence  to  a  criminal  prosecution  if  not  only  true,  but  also  for 
the  public  benefit.     (6  &  7  Yict.  c.  96.) 

Q.  What  is  the  punishment  for  libel  ?  Wliat  kind  of  a  crime 
is  it  ? 

A.  It  is  a  misdemeanour  punishable,  where  it  is  known  to  be 
false,  by  imprisonment  not  exceeding  two  years  and  fine.  But 
if  it  is  not  proved  that  the  defendant  knew  it  to  be  false,  the 
punishment  is  fine  or  imprisonment  not  exceeding  one  year 
or  both.     (6  &  7  Vict.  c.  86,  ss.  4  &  5.) 

Q.  Is  there  any  .special  rule  as  to  costs  in  prosecutions  for 
Ubel? 

A.  In  the  case  of  i»rivatc  prosecutions,  if  judgment  is  given 
for  the  defendant  he  is  entitled  to  his  costs  fi'om  the  prosecutor ; 
and  if  tlie  defendant  lias  pleaded  justification,  and  so  has  put 
the  prosecutor  to  extra  exjjense,  and  tlie  defendant  fails  to 
establish  his  jtli-a,  tlie  prosecutor  can  recover  from  him  the  costs 
occasioned  by  such  plea.      (6  &  7  Vict.  c.  06,  s.  4.) 

Q.  AVliat  is  the  offence  of  publishing,  or  threatening  to 
j»ubli.sli,  a  libel  in  order  to  extort  money  or  other  valuable 
thing? 
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A.  A  misdemeanour :  imprisonment  up  to  tliree  years.  (6  & 
7  Vict.  c.  96,  s.  3.) 

Q.  State  the  chief  alterations  relating  to  criminal  prosecutions 
for  libel  made  by  the  Newspaper  Libel  Act,  1881  (44  &  45  Yict. 
c.  60). 

A.  1.  The  fiat  of  the  public  prosecutor  must  be  obtained 
before  a  criminal  prosecution  can  be  commenced,  but  this  does 
not  apply  to  a  criminal  information.     (Sect.  8.) 

2.  A  court  of  summary  jurisdiction  may,  on  the  prosecution 
for  a  libel  in  a  newspaper,  receive  evidence  as  to  the  publication 
being  for  the  public  benefit,  and  as  to  the  truth  of  the  libel,  and 
as  to  all  other  matters  which  might  be  given  in  evidence  by  way 
of  defence  ;  and  the  court  may  dismiss  the  case  if  it  is  of  opinion 
that  the  jmy  would  not  convict.     (Sect.  4.) 

'3.  If  the  court  of  summary  juiisdiction  is  of  opinion  that 
there  has  been  a  libel,  but  of  a  trivial  character,  it  may,  with  the 
consent  of  the  defendant,  deal  with  the  matter  summarily  and 
fine  the  defendant  a  sum  not  exceeding  50/.     (Sect.  5.) 

As  to  reports  of  public  meetings,  see  Modern  Digest,  p.  296. 

Torcible  Entry. 

Q.  Is  a  forcible  entry,  even  upon  one's  own  lands  in  the 
possession  of  a  trespasser,  legal  ? 

A.  No,  it  is  a  misdemeanour,  punishable  by  fine  and  imp. 
(21  James  1,  c.  15.) 


OHAPTEE,  III. 


OFFENCES  AGAINST  PUBLIC  TRADE,  HEALTH,  MORALS,  AND  GOOD 

ORDER. 


Smuggling. 

Q.  Define  smuggling. 

A.  It  is  the  importing  or  exporting  either  (a)  goods  without 
paying  the  legal  duties  thereon,  or  (b)  prohibited  goods.  (HaiTis, 
p.  123.) 
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Q.  "Wliat  are  the  penalties  for  smuggling  ? 

A.  The  goods  are  forfeited  and  certain  pecuniary  penalties 
incurred,  and  imp.  may  be  given  for  certain  specified  periods  on 
summary  con^'iction  before  a  justice.     (Harris,  p.  123.) 

Crimes  under  Debtors  Act. 

Q.  Mention  six  niisdfiucaiiouis  by  a  bankrupt  under  the 
Debtors  Act,  18GU,  and  state  what  punishment  may  be  given  for 
them. 

A.  (1)  Not  to  the  best  of  belief  making  full  discovery  of  tlie 
estate  to  the  trustee.  (2)  Neglecting  to  deliver  up  property 
under  the  debtor's  control.  (3)  Making  material  omissions  in 
statements  relating  to  his  affairs.  (4)  Failing  for  a  month  to 
infonn  the  trustee  of  any  false  debt  which  he  knows  to  ha^'e  been 
proved.  (5)  After  commencement  of  bankruptcy  proceedings 
parting  -with,  altering,  or  making,  omissions  in  his  documents. 
(6)  Witliin  fom-  months  before  the  commencement  of  proceed- 
ings, pa"v\Tiing,  or  disposing  of,  otherwise  than  in  the  ordinary 
way  of  trade,  proj)erty  obtained  on  credit,  and  not  paid  for. 

The  punishment  for  the  above  offences  is  imp.,  not  exceeding 
two  years,  and  all  the  offences  must  bo  cunimitted  fraudulenth'. 
(32  &  33  Vict.  c.  G2,  s.  11.) 

Q.  ^Mention  any  offence  by  a  bankrupt  which  is  a  felony 
under  the  Debtoi-s  Act. 

A.  After  the  presentation  of  a  bankruptcy  petition,  or  within 
four  months  before,  fraudulently  absconding,  or  attomjiting  to 
abscond,  fi'om  England  with  property  of  his  own  to  the  value  of 
20/.     {IbiiL,  s.  12.) 

Trade-Marks. 

(^.  State  some  offences  and  punishments  relating  to  the 
counterfeiting  of  trade-marks. 

A.  (1)  Forging  (additions  to,  or  alterations  in,  trade-marks 
with  intent  to  defraud,  as  well  as  fresli  fabrications,  being 
deemed  forgeries)  a  trade-mark,  or  falsely  applying  any  trade- 
mark with  intent  to  defraud  ;  or  (2)  witli  a  similar  intent  apply- 
ing a  forged  trade-mark  to  any  bottle,  case,  \vi-apper,  ticket,  &c., 
in  which  any  article  is  intended  to  be  sold,  are  misdemeanours: 
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Imp,  up  to  two  years,  or  flue,  or  both.     (25  &  26  Vict.  c.  88, 
ss.  2,  3,  5,  14.) 

The  articles  to  wliich  the  trade-mark  is  applied,  and  the  instru- 
ment hy  which  applied,  are  to  be  forfeited.  {Ibid.,  s.  15.)  Pro- 
ceedings to  be  taken  within  three  years  from  the  offence,  or  one 
from  the  fii-st  discovery.     {Ibid.,  s.  18.) 


Offences  by  Workmen  as  such. 

Q.  State  any  offences  against  the  right  of  workmen  to  employ 
themselves  as  they  think  fit. 

A.  The  following  acts  are  punishable  on  summary  conviction 
or  indictment  by  imp.  not  exceeding  three  months,  or  penalty 
not  exceeding  20/.  For  any  person,  with  a  \dew  to  compel  any 
other  to  abstain  from  doing,  or  to  do  any  act  which  the  other 
person  has  a  legal  right  to  do,  or  abstain  from  doing,  to  wrong- 
fully, without  authority,  (1)  use  violence  to  or  intimidate  such 
other  person  or  his  wife  or  children,  or  injure  his  property ; 
(2)  persistently  follow  him  about  from  place  to  place ;  (3)  hide 
his  tools,  clothes,  or  other  jjroperty,  or  hinder  him  in  the  use 
thereof ;  (4)  watch  or  beset  his  house  or  other  place  where  he 
resides,  works,  or  carries  on  business ;  (5)  follow  him  with  two 
or  more  persons  in  a  disorderly  manner  in  or  through  any  street 
or  road.     (38  &  39  Vict.  c.  86,  s.  7.) 

Q.  State  some  offences  by  workmen  consisting  in  the  breach 
of  their  contracts. 

A.  (1)  For  a  person  emj^loyed  by  municiiial  authorities, 
public  companies,  or  others,  who  have  undertaken  to  supply  gas 
or  water,  wilfully  and  maliciously  to  break  his  contract  of  ser- 
vice, having  reasonable  cause  to  believe  that  the  probable  con- 
sequence will  be  to  deprive  the  inhabitants  wholly  or  to  a  great 
extent  of  gas  or  water.  (2)  For  a  person  wilfully  or  maliciously 
to  break  his  contract  of  service,  knowing  or  having  reasonable 
cause  to  believe  tliat  the  probable  consecjuence  will  be  to 
endanger  human  life,  or  cause  serious  bodily  injuiy,  or  expose 
valuable  property  to  destruction  or  serious  injuiy. 

These  are  punishable  as  the  offences  mentioned  in  the  last 
answer.     (38  &  39  Viet.  c.  86,  ss.  4,  5.) 
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Q.  Is  there  any  exceptional  course  in  the  procedure  allowed 
in  the  case  of  the  last  two  offences  ? 

A.  On  the  hearing  of  an  indictment  or  information  for  such 
offences,  the  respective  parties  to  the  contract  of  ser^'ice,  theii* 
husbands  or  wives  are  considered  competent  witnesses.  (38  *t 
39  Yict.  c.  86,  s.  11.)  Power  is  also  given  to  the  offender  to 
elect  to  have  the  caase  tried  on  indictment,  and  not  by  a  court 
of  summary  jui'isdiction.     {Ihid.,  s.  9.) 

Conspiracy. 

Q.  Define  a  conspiracy,  and  give  some  explanation  of  the 
offence. 

A.  It  is  a  combination  of  two  or  more  persons  to  do  an 
unlawful  act,  whether  that  act  be  tlie  final  object  of  the 
combination  or  only  a  means  to  the  final  end,  and  whether  that 
act  be  a  crime  or  an  act  Inu'tful  to  the  public,  a  class  of  persons, 
or  an  individual.  I'irst,  the  end  to  bo  obtained  may  itself  be 
a  crime ;  or,  secondly,  the  end  may  be  lawful  though  the 
means  to  be  resorted  to  are  unlawful ;  and,  thirdly,  tlie  object 
may  be  to  do  an  injury  which,  if  inflicted  by  a  single  indi- 
vidual, might  not  be  a  crime  at  all  but  only  a  ci^il  wrong. 
(Harris,  p.  138.) 

Q.  Does  a  conspiracy,  wliicli  is  a  misdemeanour,  ever  merge  in 
a  felony  ;  if  so,  when  ? 

A.  Yes  ;  if  the  purpose  of  the  conspiracy  is  felonious,  and  is 
actually  carried  out,  the  conspiracy  is  merged  in  tlie  felony,  so 
that  after  a  conviction  for  the  felony  the  defendant  cannot  be 
tried  for  the  conspiracy.  But  if  the  defendant  is  indicted  for 
the  conspiracy,  he  is  not  entitled  to  an  acfpiittal  because  the 
facts  show  a  felony.     (Karris,  126.) 

Q.  Can  a  single  person  be  convicted  of  conspiracy  ? 

A.  No,  and  husband  and  wife  cannot  by  themselves  be  con- 
victed of  the  offence. 

Q.  State  some  cases  where  persons  will  be  guilty  of  tlie 
offence  of  conspiracy  for  combining  to  effect  such  a  wrong  as  if 
perpetrated  by  a  private  individual,  by  himself  would  not 
amoimt  to  a  crime. 

A.  (1)  Falsely  to  charge  another  with  a  crime. 
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(2)  To  injure  a  man  in  liis  trade. 

(3)  To  violate  morality,  by  inducing  a  woman  to  become  a 
common  prostitute.     (Harris,  pp.  136,  137.) 

Q.  What  is  the  offence  of  conspiracy,  and  how  punishable  ? 
A.  A  misdemeanour:  fine  or  imp.,  or  both.     In  a  case  of 
conspiracy  to  miu'der :  p.  s.  for  ten  years. 

Bigamy. 

Q.  In  what  cases  does  a  second  marriage  not  amount  to 
bigamy  ? 

A.  (1)  If  contracted  elsewhere  than  in  England  or  Ireland 
by  a  foreigner.  (2)  If  contracted  by  one  whose  husband  or 
wife  has  been  continuously  absent  from  such  person  for  the  last 
seven  years,  and  has  not  been  known  by  such  person  to  be 
living  within  that  time.  (3)  Where  there  has  been  a  divorce. 
(4)  Where  the  former  marriage  has  been  declared  void  by  the 
sentence  of  any  couii  of  competent  jurisdiction.  (Harris  pp 
139,140.) 

Q.  A.  goes  through  the  form  of  marriage  with  B.,  who  is  a 
person  within  the  prohibited  degrees  of  affinity  to  A.  During 
B.'s  lifetime  he  marries  C.     Has  A.  committed  bigamy  ? 

A.  He  has  not.     {R.  v.  Chadmck,  11  U.  B.  205.) 

Q.  A.  marries  B.,  and  dimng  B.'s  lifetime  goes  through  a 
form  of  marriage  with  C,  a  person  within  the  prohibited  degrees 
of  affinity.     Has  A.  committed  bigamy  ? 

A.  He  has.     {R.  v.  Allen,  L.  R.  1  0.  C.  R.  376.) 

Q.  Is  it  any  defence  to  a  charge  of  bigamy  that  the  prisoner, 
at  the  time  of  the  second  marriage,  bond  fide  believed  that  the 
former  consort  was  dead  ? 

A.  This  is  no  defence,  but,  of  course,  it  will  cause  a  consider- 
able mitigation  of  the  punishment.     {R.  v.  Gibbs,  12  Cox,  237.) 

Q.  Is  the  person  who  goes  through  the  form  of  marriage  with 
a  bigamist  guilty  of  any  oif  ence  ? 

A.  Yes ;  such  person  is  either  a  principal  in  the  second  degre© 
or  an  accessory  before  the  fact.     (Harris,  p.  141.) 

Q.  What  is  the  offence  of  bigamy  and  its  punishment  ? 

A.  It  is  a  felony :  p.  s.  to  seven  years. 
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Betting  in  Public,  &c. 

Q.  Wliat  is  the  puiii.sliinent  for  playing  or  betting  by  way  of 
wager  or  gaming,  in  any  street,  road,  highway,  or  other  public 
place,  at  or  with  any  table  or  instrument  of  gaming,  card,  &c.  ? 

A.  It  subjects  the  plaj'er  to  punishment  as  a  rogue  and 
vagabond  under  a  statute  of  Geo.  IV.,  or,  at  the  discretion  of  the 
magistrate,  to  a  penalty  not  exceeding  40s.  for  the  first  offence, 
and  5/.  for  any  subsequent  offence.     (36  &  37  Viet.  c.  38,  s.  3.) 

A  railway  caniage  in  transit  where  gaming  is  carried  on  is  a 
public  place,  or  an  open  place  to  which  the  public  are  permitted 
to  have  access  \Nitliin  the  above  statutes.  [Lanrjrish  v.  Arthur, 
10  Q.  B.  D.  44;  31  W.  E.  183.) 

Q.  Wliat  is  the  offence  of  opening,  keeping,  or  using  a  house, 
room,  or  place  for  tlie  purpose  of  unlawfid  gaming,  or  managing 
the  same,  or  lending  money  for  the  purpose  of  gaming  with 
persons  frequenting  such  place  ? 

A.  On  summary  conviction  before  two  justices  or  a  magis- 
trate, such  person  is  liable  to  pay  a  penalty  not  exceeding  oOO/., 
or  may  be  committed  to  prison,  with  or  without  hard  labour,  for 
any  time  not  exceeding  twelve  months.  (17  iV:  18  Vict.  c.  38, 
s.  4.) 

Common  Nuisance. 

Q.  What  is  a  pubHc  or  common  nuisance  ?     Give  examples. 

A.  It  is  such  an  unlaTV'fid  nuisance  as  is  liable  to  affect  all 
persons  who  come  within  the  range  of  its  operation.  It  is 
indictable  as  a  misdemeanour.  Examples  are  :  nuisances  to  high- 
ways, as  by  obstruction  or  want  of  reparation;  canying  on 
offensive  or  dangerous  trades ;  disorderly  inns  or  alehouses, 
gaming  and  betting  houses,  &e.     (Harris,  pp.  140 — 150.) 

Adulterating  Food. 

Q.  What  is  the  offence  of  mixing  or  ordering  others  to  mix, 
colour,  &c.,  any  article  of  food  intended  for  sale,  with  any 
material  injurious  to  health  ? 

A.  Tlie  first  offence  is  punishable  by  a  penalty  not  exceeding 
60/.,  the  second  is  a  misdemeanour :  imp.  not  exceeding  six 
months.  Knowledge  of  the  adulteration  is  necessary  to  render 
the  defendant  liable.     (38  Sc  39  Vict.  c.  03,  s.  4.) 
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Furious  Driving. 

Q.  Wliat  is  tlie  offence  of  wanton  and  furious  driving,  and 
tlie  i^unislinient  ? 

A.  If  bodily  harm  is  caused  to  another,  tlie  defendant  is 
guilty  of  a  misdemeanour:  imp.  to  two  years  or  fine,  or  both. 
(24  &  25  Vict.  c.  100,  s.  35.) 

Sending  unseaworthy  Ship  to  Sea. 

Q.  What  offence  is  incm^ed,  and  by  whom,  for  sending  an 
unseaworthy  ship  to  sea,  in  such  a  state  as  to  endanger  the  life 
of  any  person  ? 

A.  The  person  sending  it,  the  managing  owner,  a  person 
attempting  to  send  it,  the  master  of  a  British  ship  knowingly 
taking  it,  are  all  guilty  of  misdemeanom"  unless  they  can  prove 
as  to  the  first  three  people,  that  they  have  used  all  reasonable 
means  to  ensure  the  seaworthiness,  or  that  sending  her  to  sea 
was  under  the  circumstances  justifiable ;  as  to  the  master,  he 
need  only  prove  the  latter  of  these  points.  The  accused  may 
give  evidence.     (38  &  39  Vict.  c.  88.) 

Oflfences  in  relation  to  Game. 

Q.  State  some  offences  against  the  game  laws. 

A.  (1)  Unlawfully  taking  or  destroying  game  by  night. 
(2)  Entering  or  being  by  night,  whether  in  enclosed  or  unen- 
closed land,  with  any  gun,  net,  or  engine,  &c.,  for  the  purpose 
of  taking  game.  Punishments  for  above  offences :  first  convic- 
tion, imp.  not  exceeding  three  months,  and  to  be  bound  over  to 
good  behaviour  for  a  year,  or  in  default  further  imp.  not  exceed- 
ing six  months.  For  a  second  offence,  each  of  the  above  periods 
is  doubled.  A  third  offence  is  a  misdemeanour :  p.  s.  to  seven 
years.  (3)  Three  or  more  persons  by  night  unlawfully  entering 
or  being  in  any  land  or  road,  &g.  for  the  pm-pose  of  taking  game 
or  rabbits,  any  of  the  party  being  armed  with  fireanns,  or  other 
offensive  weapons,  is  a  misdemeanour :  p.  s.  to  fourteen  years. 
(9  Geo.  4,  c.  69,  s.  9.) 

s2 
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CHAPTER  IV. 

OFFENCES  AGAINST  THE  PERSON. 


Homicide. 

Q.  Classify  the  different  kinds  of  homicide. 
A.  Homicide  is  said  to  bo  of  three  kinds:  justifiable,  excuse- 
able,  and  felonious. 

Q.  Explain  and  illustrate  justifiable  homicide. 
A.  This  arises  where  there  is  no  fault  in  the  killer,  as — 
(1)  where  the  proper  officer  executes  a  criminal  in  strict  con- 
formity ^\ith  a  legal  sentence ;  (2)  where  an  officer  of  justice,  or 
other  person  acting  in  the  legal  exercise  of  a  particular  duty, 
kills  a  person  who  resists  or  prevents  him  from  executing  it ;  as 
where  a  constable  kills  a  person  who  is  resisting  his  arrest,  or 
where  prisoners  assault  the  officer,  and  he  to  prevent  an  escape 
kiQs  any  of  them.  It  must,  however,  be  shown  tliat  tlio  killing 
was  apparently  a  necessity  ;  (3)  when  the  killing  is  to  prevent  a 
forcible  and  atrocious  crime  as  an  attempt  to  rob  or  murder,  or 
to  commit  burglary.  (Harris,  1G3 — 1G5.) 
Q.  Exjdain  excusable  homicide. 

A.  Tliis  is  said  to  arise  in  two  eases— (1)  sc  defeudendo  upon 
sudden  a^frdij,  where  a  man  is  suddenly  attacked  and  cannot 
escape  with  his  life  except  liy  killing  tlie  other ;  (2)  jycr  infortu- 
nium, where  when  doing  a  lawful  act  a  person  quite  accident- 
ally kills  another.  But  if  the  act  is  illegal,  it  is  manslaughter, 
and  if  it  amounts  to  a  felony  it  is  nnn-der.  And  tlie  act  nnist  l)o 
done  with  due  caution ;  thus,  a  person  may  be  guilty  of  mmxler 
or  manslaugliter,  if  he  throws  stones  from  a  house  knowing  that 
people  are  likel}'  to  be  passing.  (Harris,  1G8 — 170.) 
Q.  What  was  the  foraier  penalty  for  suicide  ? 
A.  It  was  burial  in  the  liighway  without  christian  rites 
with  a  stake  driven  tlirough  tlic  body,  and  the  forfeiture  of  all 
goods  and  diattels  to  the  Crown.  There  is  now  no  forfeiture, 
and  no  burying  in  tlie  highway,  with  tlie  stake  thrust  tlmjugh 
the  bod}'. 
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Q.  Of  what  kinds  is  felonious  homicide  ? 

A.   (1)  Mm-der ;  (2)  manslaughter. 

Q.  Define  murder. 

A.  Lord  Coke  thus  defines  it :  When  a  person  of  sound 
memory  and  discretion  unlawfully  killeth  any  reasonable  creature 
in  being,  and  under  the  king's  peace,  with  malice  aforethought, 
either  express  or  implied.     (3  Inst.  47.) 

Q.  What  is  the  meaning  of  the  term  malice  as  applied  to 
mm'der  ? 

A.  It  does  not  necessarily  mean  malevolence  or  ill-will  towards 
the  deceased,  and  it  may  be  either  express  or  implied.  Express 
as  where  there  is  a  positive  possession  of  an  intention :  (1)  to 
cause  death  ;  or  (2)  to  cause  such  bodily  injury  as  the  offender 
knows  is  likely  to  cause  death,  e.g.  the  beating  with  an  iron  bar; 
or  (3)  to  cause  such  other  bodily  injury  intended  to  be  inflicted 
as  is  sufficient  in  the  ordinary  com-se  of  nature  to  cause  death. 
(Hams,  p.  176.) 

Implied  malice  is  where  the  intention  is  implied  from  the  acts 
of  the  offender,  or  the  wanton  running  of  a  risk  by  a  person 
committing  an  act  who  knows  that  it  will  probably  cause  death, 
without  any  excuse  for  incurring  such  risk. 

Q.  On  an  indictment  for  murder,  may  the  jmy  convict  the 
prisoner  of  manslaughter  or  of  attempt  to  murder  ? 

A.  They  may  convict  him  of  either  of  these  offences.  And 
so  a  person  charged  as  accessory  after  the  fact  to  murder  may 
be  convicted  as  an  accessory  to  manslaughter,  if  the  principal 
felon  be  convicted  of  manslaughter  only.     (Harris,  p.  177.) 

Q.  What  is  manslaughter  ? 

A.  The  unlawful  killing  of  another  without  malice,  either 
express  or  implied.  It  is  said  to  arise  in  two  cases  :  (1)  upon  a 
sudden  heat  (termed  voluntary)  ;  (2)  in  the  commission  of  an 
unlawful  act  (involuntary). 

Q.  Grive  an  account  of  voluntary  manslaughter. 

A.  The  distinguishing  mark  of  this  is  the  j)ro vocation  giving 
rise  to  sudden  anger,  diu-ing  which  the  deed  causing  death  is 
done ;  as  where  a  sudden  quarrel  arising,  two  persons  fight  and 
one  of  them  kills  the  other.  But  if  some  time  elapses  between 
the  outburst  and  the  killing,  it  will  be  murder. 
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Q.  Give  examples  of  involuntary  manslaughter. 

A.  This  arises  where  a  person  is  doing  an  unla^\'ful  act,  which 
is  also  malum  in  se,  and  in  doing  it  kills  another :  for  example, 
where  two  persons  are  playing  at  an  mdawful  game,  and  one  of 
them  kills  another;  or  ^\•hen  a  near-sighted  man  drives  at  a 
rapid  rate  sitting  at  the  bottom  of  his  cai-t,  and  thereby  causes 
the  deatli  of  a  foot  passenger.     (Harris,  p.  180.) 

Q.  In  Avhat  eases  does  the  killing  of  another  without  inten- 
tion, hut  while  engaged  in  tlie  performance  of  an  unlawful  act, 
amount  to  a  felony  or  to  a  misdemeanour ;  and  when  is  such  an 
act  not  piinishable  criminally  ? 

A.  If  the  -wTongful  act  amount  to  a  felony,  then  the  offence 
will  be  murder :  as  where  A.  found  B.  asleep  on  straw  and  set 
alight  to  the  straw,  meaning  to  do  B.  serious  injury,  but  not  to 
kill  him;  B,  being  burnt  to  death,  A.  is  guilty  of  murder. 
{Erring ton's  case,  2  Le"svin,  217.) 

"WTiere  the  unlawful  act  only  amounts  to  a  misdemeanour,  or  to 
a  case  of  criminal  negligence,  then  the  offender  is  guilty  of  man- 
slaughter :  as  where  A.  strikes  B.  yviih.  a  small  stick,  not  intend- 
ing either  to  kill  or  to  do  him  grievous  bodily  hann ;  B.  being 
killed,  A.  is  guilty  of  manslaughter. 

In  the  absence  of  criminal  negligence,  where  the  offence  only 
amounts  to  a  civil  wrong,  the  doer  will  not  be  guilty  of  any 
crime.    (Harris,  pp.  178 — 184 ;  Stephen's  Digest,  pp.  144 — 149.) 

Q.  A.  shoots  at  a  fowl  intending  to  steal  it,  but  accidentally 
kills  B.,  whom  he  did  not  see.     Is  A.  guilty  of  any  crime  'f 

A.  Yes.  A.  is  guilty  of  murder,  because  he  is  engaged  in 
committing  a  felony.     (.Stephen's  Digest,  p.  14G.) 

Q.  A.,  being  called  names  by  B.,  a  woman,  tlu-ows  a  broom- 
stick at  her  which  kills  lier.     Is  A.  guilty  of  any  crime  ? 

A.  He  is  guilty  of  manslaughter.    (Stephen's  Digest,  p.  147.) 

Q.  A.,  a  thief,  pursued  by  B.,  a  policeman,  who  wishes  to 
arrest  liim,  trips  up  B.,  wlio  is  killed.  Is  A.  guilty  of  any 
crime,  and  if  so,  what  ? 

A.  A.  is  guilty  of  murder.     (Stephen's  Digest,  p.  147.) 

Q.  A.  iLses  such  violence  towards  B.,  liis  wife,  that  she,  to  escape 
from  his  violence,  throws  herself  into  a  pond,  which  is  near,  and 
is  drowned.     Does  A.  commit  an  offence,  and  if  so,  what  ?  and 
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to  what  proceedings  and  punishment  does  he  render  himself 
Hable  ? 

A.  A.  is  guilty  of  mm-der,  and  liable  to  be  hanged. 

Q.  When  is  an  interference  with  a  police  oihcer,  in  the  coiu?se 
of  which  he  is  killed,  murder  ? 

A.  Where  there  is  an  intent  to  oppose  by  force  any  officer  of 
justice  on  his  way  to,  in,  or  returning  from,  the  execution  of  the 
duty  of  arresting,  keeping  in  custody,  or  imprisoning  any  person 
whom  he  is  lawfully  entitled  to  arrest,  keep  in  custody,  or 
imprison,  or  the  duty  of  keeping  the  peace  or  dispersing  an 
unlawful  assembly,  provided  that  the  offender  has  notice  that 
the  person  killed  is  such  an  officer  so  employed.  (Stephen's 
Digest,  pp.  144,  145.) 

Q.  Upon  an  indictment  for  mm-der  by  poisoning,  is  evidence 
admissible  to  prove  that  the  poisoning  was  not  accidental?  And 
if  so,  what  should  the  natm-e  of  such  evidence  be  ? 

A.  Yes  ;  evidence  may  be  given  to  show  the  malice  or  intent 
of  the  prisoner.  In  the  above  case  evidence  might  be  given  of 
the  poisoning  by  the  prisoner  of  other  persons,  or  of  prior  un- 
successful attempts  to  poison,  or  of  tlu-eats  to  murder. 

Q.  What  is  the  offence  of  manslaughter,  and  how  punishable  ? 

A.  Felony  :  p.  s.  to  life ;  or  in  lieu  of,  or  in  addition  to,  the 
p.  s.  or  imp.,  a  fine  may  be  uuposed. 

Q.  A  police  officer,  without  a  warrant,  endeavours  to  arrest  a 
man  for  a  misdemeanour.  The  latter  resists  and  kills  the  officer. 
Is  he  guilty  of  any  offence  ? 

A.  He  is  guilty  of  manslau.ghter. 

Q.  What  is  the  offence  of  attempt  to  mm^der  ? 

A.  It  is  a  felony:  p.  s.  to  life.  (24  &  25  Yict.  c.  100, 
ss.  11—15.) 

Abortion. 

Q.  State  the  chief  off ences,  with  their  punishments,  relating  to 
procming  abortion. 

A.  (1)  For  a  woman  being  with  child,  with  intent  to  procure  a 
miscarriage,  to  administer  to  herself  any  poison  or  other  noxious 
drug,  or  to  use  any  instrument  or  other  means  ;  or 
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(2)  For  any  other  person  to  do  the  same,  whether  the  woman 
is  ■vnth  cliild  or  not,  is  a  felony :  p.  s.  to  life.  (24  &  25  Vict, 
c.  100,  s.  o8.) 

(3)  For  any  person  knowingly  to  procure  poison,  «Jcc.,  or  any 
instrument  for  the  above  pnrpose,  is  a  misdemeanour :  p.  s.  to 
five  years.     {Ibid.,  s.  59.) 

Abduction  of  Women  and  Children. 

Q.  ^Hiat  offences  may  be  committed  in  relation  to  the  abduc- 
tion of  women  on  accoimt  of  their  fortune  ? 

A.  Where  a  woman  has  any  kind  of  interest  in  real  or  per- 
sonal estate,  or  is  a  presimiptive  heiress,  or  co-heiress,  or  next 
of  kin  to  anyone  ha%ing  such  an  interest,  whoever,  from  motives 
of  lucre,  takes  away  or  detains  lier,  with  intent  himself,  or  to 
cause  some  other  person,  to  maiTy  her  or  to  have  carnal  know- 
ledge of  her ;  or  whosoever  fraudulently  allures  or  detains  such 
woman,  being  under  tlie  age  of  twenty-one,  out  of  the  possession 
or  against  the  will  of  her  father  or  motlier,  is  guilty  of  felony  : 
p.  s.  to  foui'teen  years.  The  con\-ieted  person  is  incapable  of 
taking  any  interest  in  her  property ;  and,  if  mamed  to  her, 
the  property  will  be  settled  as  the  Chancery  Division,  at  the 
suit  of  the  Attorney-General,  appoints.  The  wife  is  a  com- 
petent witness  either  for  or  against  the  prisoner.  (24  &  25 
Yict.  c.  100,  s.  53.) 

Q.  "Wliat  offence  is  there  in  taking  away  a  woman  by  force 
with  intent  to  marry  her  ? 

A.  This  is  a  felony,  punishable  as  the  felony  in  tlie  last  answer 
mentioned.     {Ihid.,  s.  54.) 

Q.  What  is  the  offence  of  taking  away  an  unmarried  girl 
under  eigliteen  witli  intent  to  liave  carnal  knowledge  of  her? 

A.  It  is  a  niisdeiueanour :  imp.  for  not  more  tlian  two  years, 
witli  or  witlioul  liard  labour.      (4S  cV:  49  Viet.  c.  09,  s.  7.) 

Q.  What  is  the  olfenee  of  taking  an  unmamed  gu'l  under  tlio 
age  of  sixteen  out  of  the  possession,  and  against  tlie  will,  of  her 
father  or  mother,  or  any  (jther  person  having  lawful  care  of  her  ? 

A.  It  is  a  misdemeanour,  puni^^hal)le  by  imp.  not  exceeding 
two  years.     (24  &  25  Vict.  c.  100,  s.  55.) 
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Q.  Wliat  is  the  offence  of  child  stealing,  and  its  punishment  ? 

A.  To  unlawfully,  either  by  force  or  fraud,  lead  or  decoy 
away,  or  detain  a  child  under  fourteen  years,  with  intent  to 
deprive  tlie  parents  of  the  child,  or  to  steal  any  article  upon  or 
about  the  child,  is  felony :  p.  s.  to  seven  years. 

Assaults,  &c. 

Q.  What  is  an  assault  ? 

A,  It  is  an  attempt  or  offer  to  commit  a  forcible  crime 
against  the  person  of  another.  There  need  not  be  an  actual 
touching;  though  mere  words  do  not  amount  to  an  assault. 
(Harris,  p.  201.) 

Q.  Axe  the  combatants,  or  their  backers,  or  spectators,  at  a 
prize  fight  guilty  of  an  assault  ? 

A.  The  combatants,  and  their  backers,  and  all  persons  aiding 
or  abetting,  may  be  indicted  for  an  assault,  but  mere  voluntary 
presence  of  persons  at  a  prize  fight  does  not  necessarily  make 
them  guilty  of  an  assault.  {Ecg.  v.  Cojic//,  8  Q.  B.  D.  534  ;  15 
Cox,  46.) 

Q.  May  more  than  one  set  of  proceedings  be  brought  for  a 
common  assault  ? 

A.  Yes ;  it  may  be  prosecuted  civilly  as  well  as  criminally ; 
but  a  criminal  court  will  not,  as  a  rule,  pass  judgment  dming 
the  pendency  of  a  civil  action  for  the  same  assault ;  the  reason 
being,  that  otherwise  the  issue  of  the  civil  action  might  be  pre- 
judiced.    (Harris,  p.  202.) 

Q.  What  is  the  penalty  for  a  common  assault  ? 

A.  It  is  a  misdemeanour,  punishable  by  imp.  not  exceeding 
one  year  (24  &  25  Vict.  c.  100,  s.  47) ;  but  it  can  also  be  dis- 
posed of  by  two  magistrates  in  petty  sessions.  They  may  fine 
to  the  amount  of  61.,  or  give  imprisonment  not  exceeding  two 
months.     (24  &  25  Vict.  c.  100,  ss.  42,  43.) 

Q.  What  power  has  the  court  to  protect  the  wife  in  case  her 
husband  is  convicted  summarily  of  an  aggravated  assault  upon 
her  ? 

A.  The  court,  or  magistrate,  if  satisfied  that  the  future  safety 
of  the  wife  is  in  peril,  may  make  an  order  having  the  effect  of  a 
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judicial  separation,  and  may  also  order  the  husband  to  pay  a 
weekly  suiu  for  the  support  of  his  wife,  and  give  the  custody  of 
the  children  under  the  age  of  ten  years  to  the  wife.  All  orders 
of  a  magistrate  under  these  powers  ai'e  subject  to  appeal  to  the 
Probate,  Divorce  and  Admiralty  Division  of  the  High  Court. 
(41  &  42  Vict.  e.  19.) 

Q.  What  is  the  effect  if,  on  a  prosecution  before  magistrates 
in  a  summary  way  for  assault,  the  defendant  sets  uj)  that  he 
committed  the  assault  in  defence  of  his  right  to  the  lands  ? 

A.  If  a  bo/td  fide  question  of  title  is  set  up,  the  magistrates 
have  no  power  to  determine  the  matter.    (24  &  25  Vict.  c.  100.) 

Q.  Wliat  is  the  offence  and  the  punishment  for  an  assault 
occasioning  actual  bodily  harm  ? 

-4.  It  is  a  misdemeanour  :  punishment,  p.  s.  to  five  years. 
(24  &  25  Vict.  c.  100,  s.  47.)  Unlawfully  and  maliciously 
wounding  or  inflicting  any  grievous  bodily  hann  upon  any  other 
person,  with  or  without  any  weai)on  or  instrmuent,  is  a  mis- 
demeanom* :  p.  s.  to  extent  of  five  years.  (24  &  25  Vict.  c.  100, 
s.  20.) 

Q.  State  any  other  offence  relating  to  an  assault. 

A.  If  any  person  (a)  wound;  (b)  cause  grievous  bodily  harm; 
(c)  shoot  at ;  or  (d)  attempt  to  shoot  at  any  other  person,  with 
intent  to  maim,  disfigure,  or  disable  him,  or  to  do  him  grievous 
bodily  harm,  or  to  resist  the  lawful  ajiprehension  of  anyone,  he 
is  guilty  of  felony :  p.  s.  to  life.     (24  &  25  Vict.  c.  100,"^  s.  18.) 

Q.  Wliat  is  the  offence  of  assaidt  with  intent  to  commit  a 
felony  'r' 

A.  A  misdemeanour :  imp.  not  exceeding  two  years.  If  the 
attempt  cannot  be  proved,  the  defendant  may  be  convicted  of  a 
common  assault.     (24  &  25  Vict.  c.  100,  s.  -'38.) 

Q.  Wliat  is  the  offence  of  administering  poison  or  other  de- 
structive or  noxious  tiling,  so  as  thereby  to  endanger  life  or  to 
inflict  grievous  bodily  liarm  't 

A.  It  is  a  felony :  p.  s.  to  ten  years.  If  tlie  administering, 
though  it  does  not  endanger  life  or  inflict  harm,  is  witli  intent  to 
injure  or  annoy  a  person,  it  is  a  misdemeanour  :  p.  s.  to  five 
years.     (24  &  25  Vict.  c.  100,  ss.  23,  24.) 

Q.  What  is  the  offence  of  exploding  gunpowder  or  other  ex- 
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plosive  substance,  and  thereby  burning,  maiming,  disabling,  or 
doing  grievous  bodily  barm  to  a  j^erson  ? 

A.  It  is  a  felony :  p.  s.  to  life. 

The  crime  and  punishment  are  the  same  for  causing  any  gun- 
powder or  other  explosive  substance  to  exj)lode,  or  sending  or 
delivering  to,  or  causing  to  be  taken  or  received  by,  any  person, 
any  explosive  or  any  dangerous  or  noxious  thing,  or  laying  at 
any  place,  or  throwing  at  any  person,  any  corrosive  fluid,  with 
intent  to  bm-n,  maim,  &c.,  and  this  whether  bodily  injmy  is 
inflicted  or  not.     (24  &  25  Vict.  c.  100,  s.  29.) 

Q.  What  is  the  offence  of  placing  or  tlu^owing  gunpowder,  or 
other  explosive  substance,  in,  into,  against,  or  near  any  building, 
ship,  or  vessel,  with  intent  to  do  bodily  injury  to  any  person  ? 

A.  Whether  such  purpose  is  effected  or  not,  it  is  a  felony: 
p.  s.  to  fourteen  years.     (24  &  25  Yict.  c.  100,  s.  30.) 

Q.  State  some  of  the  offences  which  are  such  because  they 
endanger  the  safety  of  railway  passengers. 

A.  To  put  upon  or  tlirow  across  any  railway,  any  wood,  stone, 
or  other  thing ;  to  move  any  points ;  or  take  up  any  rail,  sleeper, 
&c.,  or  to  show  or  hide  any  signal  or  light;  or  to  do  any  other 
act  with  intent  to  endanger  the  safety  of  railway  passengers. 

The  above  acts  are  felonies :  p.  s.  to  life.  If  a  boy  or  young 
person  is  the  criminal,  they  may  be  dealt  with  summarily,  and 
pimished  by  fine  or  imprisonment  for  tlu-ee  months;  and  in  the 
case  of  a  male  under  fom-teen  years  of  age,  with  whipping. 
(42  &  43  Yict.  c.  49,  s.  11.) 

Q.  What  is  the  offence  of  a  master  or  mistress  who,  being 
legally  liable  to  provide  food,  clothing,  or  lodging  for  a  servant 
or  apprentice,  wilfully  and  unlawfully  refuses  or  neglects  to  do 
so,  or  unlawfully  and  maliciously  does,  or  causes  to  be  done, 
bodily  harm  causing  permanent  injury  ? 

A.  They  are  guilty  of  a  misdemeanour  :  p.  s.  to  five  years. 
(24  &  25  Yict.  c.  100,  s.  26.) 
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CHAPTER  V. 

OFFENCES  AGAINST  THE  PROPERTY  OF  INDIVIDUALS. 


Larceny. 

Q.  Define  larceny. 

A.  It  is  the  wilfully  A\Tongfiil  taking  possession  of  the  goods 
of  another,  with  intent  to  deprive  the  o'^Tier  of  liis  property  in 
them.     (Harris,  p.  213.) 

Q.  Of  what  kinds  is  larceny  ? 

A.  Simple  or  compound.  Compoimd  larceny  is  stealing  in 
the  ordinary  sense  of  the  term,  plus  certain  accompaniments 
relating  to  the  nature  of  tlie  tiling  stolen,  or  the  place  where 
stolen,  &c. 

Q.  Wliat  things  were  not  the  subject  of  larceny  at  common 
law  ? 

A.  (1)  Things  real,  as  land  and  houses,  and  things  attached 
or  belonging  to  the  realty,  as  trees,  and  title-deeds  and  other 
^VTitings  relating  to  the  realty.  (2)  Glioses  in  action.  (3)  Things 
"which  are  not  the  subject  of  property  at  all,  as  animals  fow 
nafiirce,  a  corpse,  &c.  But  most  of  tlie  above  are  now  punish- 
able by  statute.  Land,  however,  and  liouses  cannot  even  now 
be  the  subject  of  larceny. 

Q.  Wliat  animals  coidd  be  the  subject  of  larceny  at  common 
law  ? 

A.  Those  tame  animals  which  serve  for  food,  as  swine, 
poultry,  &c.,  and  valuable  domestic  animals,  such  as  horses. 
(IlaiTis,  pp.  219,  220.) 

Q.  "Wliat  is  the  offence  and  tlie  punishment  of  stealing,  or 
cutting,  severing,  &c.,  with  intent  to  steal,  materials  from  build- 
ings, fixtm'cs,  &c.,  such  as  glass,  woodwork,  lead,  iron,  &c.  ? 

A.  It  is  simple  larceny  ;  /.  r.,  a  felony,  punishable  with  p.  s. 
to  extent  of  five  years. 

Q.  What  is  the  offence  of  stealing,  or  severing  witli  intent  to 
steal,  the  ore  of  any  metal  from  a  mine  ? 

A.  It  is  a  felony,  punishable  with  imp.  not  exceeding  two 
years.     (24  ct  25  Vict.  c.  OG,  s.  38.) 
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Q.  Wliat  is  tlie  offence  of  stealing,  or  destroying,  or  damag- 
ing with  intent  to  steal,  trees  and  shrubs,  in  parks,  gardens,  &c., 
or  in  ground  adjoining  to  or  belonging  to  a  dwelling-house  ? 

A.  If  the  injury  amounts  to  1/.,  or  if  growing  elsewhere  to 
5/.,  it  is  a  felony,  punishable  as  simple  larceny.  If  the  injury  is 
to  the  value  of  Is.,  wherever  the  trees,  &e.  may  be  growing,  it 
may  be  punished  summarily,  by  fine  not  exceeding  51.  for  the 
first  offence  ;  for  the  second,  imp.  not  exceeding  twelve  months ; 
on  a  third  conviction  the  offence  is  a  felony,  punishable  as  simple 
larceny. 

Q.  What  is  the  offence  of  stealing,  or  for  any  fraudulent 
purpose  destroying,  cancelling,  obliterating,  or  concealing,  either 
duiing  the  life  or  after  the  death  of  the  testator,  any  will,  codicil, 
or  other  testamentary  instrument  ? 

A.  It  is  a  felony :  p.  s.  to  life.     (24  &  25  Vict.  c.  96,  s.  29.) 

Q.  State  the  punishment  for  dog  stealing. 

A.  (1)  For  a  first  offence,  on  summary  conviction,  imp.  not 
exceeding  six  months,  or  a  penalty  not  exceeding  20/.  above  the 
value  of  the  dog.  (2)  Second  offence,  misdemeanour  :  imp.  not 
exceeding  eighteen  months.     (24  &  25  Yict.  c.  96,  s.  18.) 

Q.  The  taking  in  larceny  is  said  to  be  of  two  kinds.  What 
are  they  ? 

A.  It  is  said  either  to  be  actual  or  constructive.  Actual,  when 
the  thief  directly  takes  the  goods  out  of  the  possession  of  the 
owner  or  his  bailee  invifo  domino,  by  force  or  by  stealth,  or 
the  like ;  constructive,  when  the  owner  delivers  goods,  but 
either  does  not  thereby  divest  himself  of  the  legal  possession,  or 
the  possession  of  the  goods  has  been  obtained  from  him  by  fraud, 
and  in  pursuance  of  a  previous  attempt  to  steal  them.  (Hanis, 
p.  224.) 

Q.  A.  goes  to  B.  and  says  he  will  give  him  50/.  for  his  horse, 
and,  having  mounted  the  horse,  says  he  will  return  immediately 
and  pay  for  it.  B.  agrees.  A.  rides  away  and  does  not  return 
or  pay  the  price.     Has  A.  committed  larceny  ? 

A.  A.  has  not  committed  larceny,  because  B.  has  an  intention 
to  pass  the  property  as  well  as  the  possession.  It  is  possible  that 
A.  may  be  guilty  of  obtaining  money  under  false  pretences. 
{R.  V.  Harvey,  1  Leach,  467.) 
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Q.  A.  goes  to  B.'s  shop,  and  says  that  C.  wants  some  shawls 
to  look  at,  with  a  view  to  a  purchase.  B.  gives  A.  some  shawls 
for  C.  to  select  from.  A.  converts  tliem  to  his  own  use.  Is  A. 
guilty  of  any  offence  ? 

-4.  A.  is  certainly  guilty  of  larceny  if  he  had  any  intention 
of  stealmg  before  ohtaining  possession ;  but  if  the  design  of 
stealing  was  not  present  when  possession  was  obtained,  it  is 
probably  not  larceny.  {R.  v.  Savage,  5  C.  &  P.  143;  R.  v. 
Ashwell,  16  a.  B.  D.  190;  55  L.  J.  M.  C.  65 ;  63  L.  T.  N.  S. 
77.) 

Q.  A.  asks  for  a  loan  from  B.  of  a  sliilling,  B.  hands  to  A.  a 
coin  which  they  both  suppose  to  be  a  shilling,  but  which  is  in 
reality  a  sovereign.  A.  having  subsequently  discovered  the 
mistake,  keeps  the  sovereign  without  saying  au}i;hing  about  it 
to  B.     Is  A.  guilty  of  larceny  ? 

A.  This  was  the  point  which  occun'ed  in  R.  v.  AsJiicell  (see 
above),  in  which  fourteen  judges,  sitting  in  the  Court  for  CroAvn 
Cases  Reserved  were  equally  divided  in  opinion  as  to  whether 
larceny  had  or  had  not  been  committed.  In  the  particular 
case,  the  prisoner  ha\dng  been  found  guilty  by  the  jmy,  the  con- 
\'iction  was  confii'med  by  the  coiu't. 

Q.  What  was  the  former  nilc  as  to  the  liability  of  a  bailee  for 
larceny  ? 

A.  At  common  law,  in  no  case  of  bailment  where  the  i)osses- 
sion  was  innocently  obtained  could  the  bailee  be  foimd  guilty  of 
larceny.  But  by  24  &  25  Vict.  c.  96,  the  fraudulent  taking  or 
converting  any  chattel,  money,  or  otlier  valuable  scem-ity  by  tlio 
bailee  of  such  property  to  his  own  use,  or  to  tlio  use  of  some 
otlier  person  than  the  owner,  tliougli  tlie  latter  does  not  break 
bulk  or  otherwise  determine  tlie  bailment,  is  larceny.  But  it  has 
been  held,  that  a  person  cannot  be  convicted  of  larceny  as  a 
bailee,  unless  the  bailment  bo  the  re-delivery  of  the  very  same 
chattel  or  money.     {R.  v.  UasHell,  30  L.  J.  M.  C.  175.) 

Q.  A.  was  engaged  by  B.,  the  OA\Tier  of  a  horse,  to  look  after 
the  horse  for  a  few  da}'s,  and  afterwards  to  sell  it.  A.  sold  the 
horse  for  15/.,  and  appropriated  the  money,  although  it  liad  been 
I)revioui5ly  demanded  from  him  by  B.  Is  A.  guilty  of  any 
offence  ? 
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A.  Yes.  He  is  guilty  of  larceny  as  a  bailee.  {R.  v.  De  Banhs, 
53  L.  J.  M.  C.  133  ;  33  W.  E.  722  ;  15  Cox,  450.) 

Q.  Fm-uiture  is  hired  under  a  contract  on  the  three  years' 
hire  system,  and  the  hirer  removes  and  sells  it  without  the 
knowledge  or  consent  of  the  person  from  whom  it  is  hired.  Is 
the  hirer  guilty  of  any  offence  ? 

A.  He  is  guilty  of  larceny  as  a  bailee.  [B.  v.  3IacdonaId,  53 
L.  T.  N.  S.  583  ;  33  W.  E.  735.)  It  makes  no  difference  that 
the  hirer  was  an  infant  at  the  time  of  making  the  contract. 

Q.  Can  one  of  several  partners  be  convicted  of  larceny  for 
stealing  partnership  property  ? 

A.  At  common  law  he  could  not,  but  by  31  &  32  Yict.  c.  116, 
s.  1,  he  may  be  dealt  with  as  if  he  had  not  been  a  partner  or 
co-owner. 

Q.  Can  husband  or  wife  be  convicted  of  stealing  each  other's 
goods  ? 

A.  At  common  law  they  could  not  be.  But  by  the  Married 
"Women's  Property  Act,  1882,  every  married  woman  has  in  her 
own  name  against  all  persons,  including  her  husband,  the  same 
remedies  by  way  of  criminal  proceedings  for  the  protection  of 
her  separate  property  as  if  such  property  had  belonged  to  her 
as  9.  feme  sole.  No  criminal  proceedings,  however,  can  be  taken 
by  any  wife  against  her  husband  where  they  are  living  together, 
concerning  any  property  claimed  by  her ;  nor  while  they  are 
living  apart  as  to  any  act  done  by  the  husband  while  they 
were  living  together,  concerning  property  claimed  by  the  wife, 
unless  such  property  has  been  wrongfully  taken  by  the  husband, 
when  leaving  or  deserting  his  wife.  And  a  wife  is  liable  to 
criminal  proceedings  by  her  husband  under  similar  circumstances. 
(45  &  46  Yict.  c.  75,  ss.  12,  16.) 

Q.  Can  a  husband  be  convicted  of  feloniously  receiving  pro- 
perty stolen  by  his  wife;  and,  if  so,  under  what  circum- 
stances ? 

A.  If  the  wife  has  stolen  the  goods  acting  independently  of 
the  husband,  he  can  be  convicted  of  receiving 'them.  If  she 
stole  them  acting  imder  his  coercion,  he  is  guilty  of  larceny. 

Q.  Can  a  person  be  convicted  of  the  larceny  of  his  own  goods ; 


272  CRIMINAL  LAW. 

and,  if  so,  under  what  circumstances  ?  Name  tlie  leading  case 
upon  the  subject. 

A.  Only  if  the  goods  are  in  the  hands  of  a  bailee,  and  the 
taking  of  tliem  has  the  effect  of  charging  the  bailee  ;  but  ho 
cannot  be  so  convicted  if  they  are  in  his  own  possession,  though 
he  defraud  his  creditors  by  the  removal.  The  leading  case  is 
E.  V.  WiUdnson,  11.  &  E.  470. 

Q.  Can  a  person  be  found  guilty  of  the  larceny  of  tilings 
which  ho  has  found  ? 

A.  He  may  be  found  guilty  of  larceny  if  he  is  of  opinion 
that  the  o%vner  of  the  property  can  be  found ;  but  if  he  does  not 
think  that  he  can  be  found,  he  is  not  guilty,  {li.  v.  T/nirborn, 
1  Den.  387  ;  11  v.  Moore,  L.  &  C.  1 ;  iJ.  v.  Gh/de,  L.  E.  1  C.  C. 
R.  139.) 

Q.  A.  takes  home  B.'s  umbrella  fi-oni  a  club  by  mistake,  and, 
ha^'ing  afterwards  found  out  that  it  is  B.'s,  keeps  it.  Is  A. 
guilty  of  any  offence  ? 

A.  A.  is  guilty  of  larceny  {R.  v.  Eilei/,  Dear.  139  ;  Stephen's 
Digest,  p.  216)  ;  because  it  is  tlie  rule  that  where  a  person  takes 
into  his  custody  any  chattel  belonging  to  another,  in  a  way 
which  constitutes  an  actionable  Avrong  to  that  person,  and,  after 
learning  who  is  the  owner,  converts  it,  he  commits  theft,  altliougli 
he  may  not  have  intended  to  convert  it  when  he  took  it  into 
his  custody.     (Stephen's  Digest,  p.  215.) 

Q.  A.  suggests  to  B.  that  B.  shall  steal  six  silver  spoons 
belonging  to  his  (B.'s)  master,  and  hand  them  over  to  him  (A.), 
who  promises  to  divide  with  B.  the  proceeds  of  the  robbery. 
B.  consents,  but  never  intending  to  commit  tlie  robbery,  informs 
his  master  of  A.'s  proposal,  and  the  master  allows  B.  to  take 
the  spoons  and  hand  them  over  to  A.,  wliich  he  does.  Imme- 
diately afterwards  A.  is  taken  into  custody,  with  tlio  spoons 
upon  him,  by  the  police.  Do  A.  and  B.  respectively  commit  an 
offence ;  and,  if  so,  what  ?  and  state  the  extreme  punishment  to 
both  or  either. 

A.  B.  is  not  guilty  of  any  offence.  A.  is  guilty  of  larceny. 
{It.  V.  Egfjinton,  2  Leacli,  913.)  If  the  spoons  were  taken  from 
the  house  of  the  master  the  crime  is  larceny  in  a  dwelling-house, 
whicli  is  a  felony  :  j).  s.  to  fourteen  years.     If  they  were  not 
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taken  from  the  liouse  the  ermie  is  simple  larceny  :  p.  s.  to  five 
years,  or  imprisonment  np  to  two  years. 

Q.  What  is  meant  by  the  "  asportation  "  in  larceny  ? 

A.  By  tliis  is  meant  the  taking-  away  of  the  thing  stolen. 
There  mnst  be  some  removal,  though  there  need  not  be  an  actual 
caiTying  away.  There  must  be  some  severance ;  and,  therefore, 
where  the  goods  were  tied  by  a  string  to  the  counter,  the 
prisoner  was  acquitted.  (Harris,  p.  233.)  In  such  a  case,  how- 
ever, he  may  be  indicted  for  an  attempt  to  steal. 

Q.  A.  puts  his  hand  into  B.'s  pocket  with  intent  to  steal,  but 
the  pocket  being  empty,  A.  gets  nothing.  Is  A.  guilty  of 
larceny  or  any  offence  ? 

A.  He  is  not  guilty  of  larceny,  or  even  of  an  attempt  to  steal. 
{K  V.  CoIIms,  33  L.  J.  M.  C.  177.)  But  he  is  guilty  of  a 
common  law  misdemeanoiu\ 

Q.  A.,  by  making  false  representations  to  B.,  obtains  goods 
from  B.,  which  he  -wi'ongfully  appropriates.  Of  what  offences 
may  A.  be  guilty  according  to  cii'cumstances  ? 

A.  If  he  has  obtained  the  property  from  B.,  then  he  is  guilty 
of  obtaining  goods  by  false  pretences  ;  but  if  he  has  only 
obtained  the  possession  from  B.,  the  latter  intending  to  reserve 
to  himself  his  property,  A.  is  guilty  of  theft. 

Q.  Illustrate  the  propositions  in  the  last  answer. 

A.  (1)  A.  goes  and  tells  B.  that  he,  A.,  is  0.,  and  thereby 
induces  B.  to  sell  him  goods  on  credit.  A.  is  guilty  of  false 
pretences. 

(2)  A.  fraudulently  persuades  B.  to  allow  A.  to  take  two 
pictures  to  show  to  C,  who  is  to  buy  one  if  he  likes  it.  A.  sells 
the  pictiu'es  and  keeps  the  money  himself.  This  is  theft. 
{R.  V.  Dai-eiq^ort,  2  Euss.  Cr.  201.) 

Q.  A.  takes  B.'s  horse  without  B.'s  leave,  rides  about  on  it  to 
find  some  cattle,  and  then  tm-ns  it  loose  on  the  common.  Is  A. 
guilty  of  any  offence  ? 

A.  A.  is  not  guilty  of  theft,  nor  indeed  of  any  criminal 
offence,  but  only  of  conversion.  He  had  no  intention  of  depriv- 
ing B.  of  his  property  in  the  horse.     (1  Hale,  P.  C.  509.) 

Q.  Does  the  existence  of  a  claim  of  right  on  the  part  of  a 
person  improperly  taking  away  another's  goods  alter  tlie  legal 
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character  of  tlio  act  ?  Is  the  qucstiou  affected  by  the  fact  that 
the  claim  of  right  is  absolutely  -without  legal  justification  ? 

A.  A  person  cannot  be  con\'icted  of  larceny  for  taking  goods 
under  a  band  Jide  claim  of  right.  And  it  is  quite  immaterial 
that  there  is  no  legal  justification  for  the  claim — if  it  is  really 
made  hond  fide.     (Harris,  p.  234.) 

Q.  May  a  prisoner  be  indicted  in  the  same  indictment  for 
more  than  one  act  of  larceny  ? 

A.  Yes ;  there  may  be  inserted  several  counts  for  any  number 
of  distinct  acts  of  larceny,  not  exceeding  tlu-ee,  -which  may  have 
been  committed  by  the  prisoner  against  the  same  person  -within 
the  space  of  six  months.     (24  &  25  Vict.  e.  96,  s.  5.) 

Q.  Can  a  jierson  indicted  for  larceny  be  found  guilty  of 
embezzlement  if  proved  to  have  committed  that  offence,  and  vice 
versa  ? 

A.  He  may  be.     (24  &  25  Vict.  c.  96,  s.  72.) 

Q.  In  -sN'hat  place  may  the  thief  be  tried  ? 

A.  In  any  county  of  the  United  Kingdom  in  -wliich  he  has 
any  of  the  stolen  or  feloniously  taken  property.  (24  &  25  Yict. 
c.  96,  s.  114.) 

Q.  What  is  the  punislmient  for  simple  larceny  ? 

A.  It  is  p.  s.  to  five  years.     (24  &  25  Yict.  c.  96,  s.  4.) 

Q,.  What  is  tlie  imnislunent  for  stealing  by  a  tenant  or  lodger 
of  any  chattel  or  fixtm-e  left  to  be  used  in  or  with  the  house  or 
lodging 't 

A.  Imp.  not  exceeding  two  years.  If  the  value  of  the  pro- 
perty exceeds  5/.,  p.  s.  to  seven  yeai's.  (24  &  25  Vict.  c.  96, 
6.  74.) 

Q.  What  is  the  punishment  for  larceny  by  a  clerk  or  servant 
of  goods  of  his  master  or  employer  ? 

A.  P.  8.  to  fourteen  years. 

Q.  Give  examples  of  compound  larceny,  -with  punishments. 

A.  (a)  Goods  in  process  of  nianufactm-e  :  p.  s.  to  seven  years; 
(b)  goods  on  any  vessel,  barge,  &c.  within  llio  jm-isdiction : 
p.  s.  to  fourteen  years  ;  (c)  larceny  by  tliose  in  the  public  service, 
or  police  constables  stealing  jjublic  moneys,  chattels,  &c. :  p.  s.  to 
fourteen  years.     (Harris,  pp.  237 — 239.) 
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Q.  Define  robbery,  and  state  the  chief  points  to  be  attended  to 
as  to  this  offence. 

A.  Robbery  is  the  felonious  and  forcible  taking  from  the 
person  of  another,  or  in  his  presence  against  his  will,  of  any 
money  or  goods  to  any  value  by  ^dolence  or  putting  him  to  fear. 
The  gist  of  the  crime  is  the  force  or  bodily  fear.  It  is  enough 
to  show  that  the  cii'cumstances  are  such  as  are  calculated  to  create 
fear.  The  danger  need  not  necessarily  be  to  the  person  of  the 
party  robbed.  In  the  case  of  simple  larceny,  we  have  seen  that 
there  must  be  some  severance  of  the  joroperty,  but  in  robbery 
there  must  be  a  complete  removal :  p.  s.  to  foiu'teen  years. 
(Harris,  pp.  240—242.) 

Q.  What  is  the  punishment  for  robbery  with  violence  ? 
A.  Such  an  offence,  or  a  robbery  or  assault  "v\T.th  intent  to 
rob  by  a  person  armed  with  an  offensive  weapon  or  instrument, 
or  a  robbery  or  assault  with  intent  to  rob  by  two  or  more  persons, 
is  a  felony :  p.  s.  to  extent  of  life ;  and  in  the  case  of  a  male, 
whipping  up  to  three  times.  (24  &  25  Yict.  c.  96,  s.  43  ;  26  &  27 
Vict.  c.  44.) 

Q.  What  is  the  offence  of  assault  with  intent  to  rob  ? 
A.  This  happens  where  the  robbery  has  not  been  accomplished, 
because  the  chattels  have  not  actually  been  taken  away.     Actual 
violence  is  unnecessary.     It  is  a  felony :  p.  s.  to  life. 

[_JVofe. — That  if  on  an  indictment  for  robbery  the  juiy  are  of 
opinion  that  the  prisoner  did  not  commit  robbery,  but  did 
commit  an  assault  with  intent  to  rob,  they  may  find  him  guilty 
of  the  latter  offence ;  but  on  an  indictment  for  assault  with 
intent  to  rob,  the  defendant  cannot  be  convicted  of  a  common 
assault.  (24  &  25  Yict.  c.  96,  s.  41 ;  B.  v.  Woodall,  12  Cox, 
140.)] 

Q.  What  is  the  offence  where  a  person  employed  in  the  post 
office  steals  or  destroys  letters  ? 

A.  It  is  a  felony :  p.  s.  to  life,  or  imp.  not  exceeding  tlu'ee 
years. 

If  the  letter  contains  money,  or  chattel,  or  valuable  secuiity  : 
p.  s.  to  life,  or  imp.  not  exceeding  four  years.  (7  Will  4  & 
1  Yict.  c.  36,  s.  26.) 

Q.  What  is  the  offence  where  any  person  steals  from  a  post- 
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letter  any  chattel,  money,  or  valuable  security  ;  or  a  post-letter, 
or  a  post-letter  book,  &c.  ? 

A.  These  are  felonies  :  p.  s.  to  life,  or  imp.  not  exceeding  four 
years.     (7  Will.  4  &  1  Yict.  c.  36,  sects.  27,  28,  41.) 

Receiving  Stolen  Goods. 

Q.  What  is  the  offence  of  receiving  stolen  goods  ? 

J .  At  common  law  this  was  a  misdemeanour.  But  by  the 
Larceny  Act,  1801,  it  is  made  a  felony  if  tlie  princi])al  crime 
amoimts  to  a  felony.     (Ilaii-is,  p.  240.) 

Q.  How  may  receivers  of  stolen  goods  be  indicted  ? 

A.  Either  (1)  as  accessories  after  the  fact  {i.e.,  of  larceny, 
&c.)  ;  or  (2)  as  committers  of  a  distinct  or  substantive  felony, 
and  in  this  case,  whetlier  tlie  principal  lias  or  has  not  been 
pre^'iously  convicted,  or  even  if  he  is  not  amenable  to  the  criminal 
law.     (24  &  26  Yict.  c.  96,  s.  1.) 

Q.  What  must  be  proved  in  an  indictment  for  receiving  stolen 
goods  ? 

A.  (1)  The  larceny  or  other  felonious  taking.  (2)  The 
receipt  by  the  prisoner.  (3)  The  knowledge  of  the  prisoner 
that  the  goods  were  stolen  at  the  time  he  received  them. 
(Han-is,  pp.  246,  247.) 

Q.  ]\ray  e^-ideuce  be  given  of  other  offences  or  convictions  by 
or  against  a  prisoner  ? 

A.  Evidence  may  be  given  that  there  was  found  in  his 
possession  other  property  stolen  within  the  preceding  twelve 
months.  Also,  if  evidence  has  been  given  that  the  stolen  pro- 
perty has  been  found  in  his  possession,  at  any  stage  of  the 
proceedings,  evidence  may  be  given  of  a  conviction  within  the 
five  years  immediately  preceding,  of  any  offence  involving  fraud 
or  dishonesty.  But  in  this  case  seven  da^'s'  notice  in  writing 
must  be  given  to  the  accused  that  such  proof  is  intended  to  bo 
given.     (34  &  35  Vict.  c.  112,  s.  19.) 

Q.  What  is  the  punishment  for  receiving  stolen  goods  when 
the  principal  offence  is  a  felony  ? 

A.  Where  the  principal  offence  is  a  felony,  llie  receiving  is 
punishment  witli  p.  s.  for  fourteen  years.     But  recei\'ing  a  post- 
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letter,  or  any  chattel,  money,  &c.,  wliicli,  under  the  Post  Office 
Act,  amounts  to  a  felony,  is  punishable  v.'itli  p.  s.  to  life,  or  imp. 
not  exceeding  fom-  years.     (7  Will,  -i&l  Vict.  e.  36,  ss.  40,  41.) 

Q.  What  is  the  punishment  for  receiving  stolen  goods  where 
the  principal  offence  is  a  misdemeanour,  or  is  punishable  on 
smnmary  conviction  ? 

A.  The  receiver  is  also  guilty  of  a  misdemeanoiu' :  p.  s.  to 
seven  years.  If  the  principal  offence  is  punisliable  on  sum- 
mary conviction,  the  receiver  is  liable,  on  summary  conviction, 
to  the  same  punishment  to  which  the  principal  is  liable.  (2  i  & 
25  Vict.  e.  96,  ss.  95,  97.) 

Q.  May  any  other  offence  be  charged  together  with  receiving 
stolen  goods  in  the  same  indictment  ? 

A.  Contrary  to  the  general  rule,  in  an  indictment  for  stealing 
a  count  or  counts  may  be  added  for  feloniously  receiving  the 
same.  And  conversely,  in  an  indictment  for  receiving,  a  count 
may  be  added  for  feloniously  stealing.     {Ibid.,  sect.  92.) 

Q.  What  penalty  may  be  imposed  upon  joersons  keeping 
houses,  public  or  otherwise,  in  which  thieves  are  harbom-ed,  or 
the  deposit  of  stolen  goods  allowed  ? 

A.  The  keeper  of  such  house  is  liable  to  a  penalty  not 
exceeding  10/.,  or,  in  default  of  payment,  imp.  not  exceeding 
fom^  months  ;  or  instead,  or  in  addition  to  such  punishment,  the 
court  may  require  him  to  enter  into  recognizances  to  keep  the 
peace  or  be  of  good  behaviour.  Licences  may  also  be  forfeited 
for  such  conduct.     (34  &  35  Vict.  c.  112,  ss.  10,  11.) 


Embezzlement,  &c. 

Q.  Define  embezzlement  and  distinguish  between  larceny  and 
embezzlement. 

A.  Embezzlement  occm-s  where  a  clerk  or  servant,  or  person 
employed  in  the  capacity  of  a  clerk  or  servant,  appropriates  to 
his  own  use  money  or  chattels  received  by  him  for  and  on 
account,  or  in  the  name  of  his  master  or  employer.  (Harris, 
p.  251 ;  Stephen's  Digest,  p.  220.) 

Embezzlement  can  only  be  committed  by  a  clerk  or  servant, 
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or  person  iu  that  capacity,  while  hirceny  can  be  committed  by 
anyone.  In  embezzlement  the  property  is  not  at  the  time  in  the 
actual  or  legal  possession  of  the  owner,  wliilst  in  larceny  it  is. 
Thus,  if  a  clerk  receives  20/.  from  a  person  in  payment  for 
goods  sold  by  his  master  and  appropriates  it,  he  is  guilty  of 
embezzlement ;  but  if  lie  takes  20/.  from  the  till  he  is  guilty  of 
larceny. 

Q.  State  some  points  which  have  been  decided  on  the  question 
as  to  whether  a  person  is  a  servant  or  clerk. 

A.  He  must  either  be  bound  by  an  express  contract  of  service, 
or  by  conduct  implying  such  a  contract,  to  obey  the  orders  and 
submit  to  the  control  of  his  master.  But  he  may  be  a  clerk  or 
servant  altliough  he  is  paid  for  his  services  by  a  commission  or 
share  in  the  profits,  and  although  he  is  one  of  two  or  more  bene- 
ficial owners  of  the  property  embezzled,  or  although  he  acts  as 
clerk  or  servant  only  occasionally,  or  even  has  so  acted  only  on 
the  particidar  occasion  on  which  his  offence  is  committed.  But 
he  is  not  necessarily  a  clerk  or  servant  because  he  receives  a 
salary,  or  because  he  has  undertaken  not  to  accept  employment 
of  a  similar  kind  from  anyone  else,  or  because  he  is  under  a  duty, 
statutory  or  otherwise,  to  account  for  money  or  other  property 
received  hy  liiin.  (Stephen's  Digest,  pp.  220,  221 ;  Han-is, 
p.  252.) 

Q.  State  some  points  wliidi  have  arisen  on  the  question  as  to 
whether  property  has  been  embezzled  or  not. 

A.  Some  specific  sum  must  be  proved  to  have  been  embezzled  ; 
a  general  deficiency  in  the  accounts  is  not  suificient.  Mere  non- 
pa}Tnent  of  money  which  the  prisoner  has  charged  himself  in  his 
books  with  receiving  is  not  embezzlement ;  but,  on  the  otlier  hand, 
it  is  no  defence  merely  to  show  that  he  entered  the  receipt  cor- 
rectly in  his  books.  If  the  prisoner  admits  the  appropriation, 
but  alleges  a  right  in  himself,  no  matter  how  frivolous  if  a  bond 
fide  claim,  his  offence  is  not  embezzlement.  "Wliere  it  is  the 
prisoner's  duty  at  stated  times  to  account  and  pay  over  to  his 
employer  llic  money  received  dm'ing  those  intervals,  it  is 
embezzlement  if  he  wilfully  omits  to  do  so.     (Harris,  p.  254.) 

Q.  A  clerk  is  entrusted  by  a  debtor  of  his  master  with  a 
cheque  for  his  master.     He  takes  such  cheque  and  gets  a  friend 
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to  cash  it,  and  appropriates  the  proceeds.  Of  what  offence  is  he 
guilty  ? 

A.  Of  embezzlement.     {E.  v.  Gale,  46  L.  J.  M.  C.  134.) 

Q.  A.,  a  servant  of  B.,  receives  from  0.,  a  fellow  servant,  in 
the  com-so  of  his  duty  3/.  of  B.'s  money.  A.  appropriates  10s. 
to  his  own  use.     Is  he  guilty  of  any  offence  ? 

A.  He  is  guilty  of  theft  but  not  of  embezzlement.  {R.  v. 
Murra//,  5  0.  &  P.  145 ;  1  Moody,  276.) 

Q.  What  is  the  punishment  for  embezzlement  ? 

A.  It  is  a  felony,  punishable  with  p.  s.  to  the  extent  of  four- 
teen years.     (24  &  25  Vict.  c.  96,  s.  68.) 

Q.  May  more  than  one  charge  of  embezzlement  be  made  in 
the  same  indictment  ? 

A.  The  defendant  may  be  tried  at  the  same  time  for  any 
number  of  distinct  acts  of  embezzlement,  not  exceeding  three, 
committed  against  the  same  master  or  employer  within  six 
months  from  the  first  to  the  last  of  such  acts.     (Ibid.) 

Q.  What  is  the  offence  of  falsification  of  accounts  ? 

A.  For  a  clerk,  servant,  or  other  employe,  with  intent  to 
defraud,  wilfully  to  destroy,  alter,  or  falsify  any  of  his  employer's 
books,  papers,  accounts,  &c.,  or  make  false  entries  therein,  is 
a  misdemeanour :  punishable  with  p.  s.  to  seven  years.  (38 
&  39  Vict.  c.  24.) 

Q.  Give  an  account  of  some  offences  committed  by  persons 
entrusted  with  property  for  a  special  purpose. 

A.  If  any  banker,  merchant,  broker,  agent,  or  factor  is  en- 
trusted with  any  money  or  security,  with  a  du-ection  in  writing 
to  apply  the  same  in  any  specified  manner,  and  he  converts  the 
same  to  his  own  use  or  to  the  use  of  some  third  person,  he  is 
guilty  of  a  misdemeanour :  p.  s.  to  seven  years. 

So,  if  such  a  person  so  entrusted  with  any  chattel  or  valuable 
security,  or  power  of  attorney  for  the  sale  or  transfer  of  any 
share  or  interest  in  any  stock  or  fund,  for  safe  custody,  or  for  any 
special  pm^pose,  improperly  sells,  negotiates,  pledges,  or  converts 
to  his  own  use  or  that  of  a  third  party  such  chattel,  he  is  guilty 
of  the  same  offence,  punishable  in  the  same  way.  But  bankers 
having  a  lien  on  securities,  mortgagees  and  trustees,  &c.,  are 
exempted  from  these  provisions ;  and  a  solicitor  entrusted  with. 
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moneys  for  investment  does  not  come  witliin  tlie  section.  (24  & 
25  Vict.  c.  90,  s.  75 ;  7?.  v.  Xan/iaii,  8  Q.  B.  D.  70G  ;  4G  L.  T. 
N.  S.  394.) 

Q.  Wliat  is  the  offence,  and  the  punisbmout,  of  a  factor  or 
agent  who  embezzles  the  property  of  his  principal  ? 

A.  Such  persons,  being  entrusted  for  sale  with  goods,  or  docu- 
ments of  title  to  goods,  and  who  without  autliority  improperly 
make  any  assignment,  deposit,  transfer,  or  delivery  of  such 
goods  or  documents  by  way  of  pledge,  or,  Avithout  authority, 
accept  any  advance  of  money  or  valuable  secm-ity  on  the  faith  of 
such  documents,  and  clerks  or  others  knowingly  assisting  them, 
are  pimishable  as  hi  the  last  answer  mentioned.  (24  &  25  Yict. 
c.  9G,  s.  78.) 

Q.  What  is  the  offence,  and  the  punishment,  where  a  trustee 
embezzles  property  ? 

A.  Where  he  fraudulently  appropriates  the  same  to  his  ovni 
use,  or  to  an  improper  pm-pose,  or  otherwise  disposes  of  or  destroys 
the  property,  he  is  guilty  of  a  misdemeanom- :  p.  s.  to  seven 
years.  The  sanction  of  the  Attorney-General  must  be  obtained 
for  the  criminal  proceedings,  and  if  civil  proceedings  have  been 
taken,  the  person  taking  them  may  not  prosecute  without  the 
sanction  of  th.'  civil  court.     (24  it  25  Vict.  c.  96,  s.  80.) 

Q.  Give  an  account  of  some  offences  which  may  be  committed 
by  officers  of  companies,  and  then-  punishments. 

A.  For  a  dhector,  member,  or  public  officer  of  a  company  or 
body  corporate — (1)  to  appropriate  to  his  own  use,  or  that  of  a 
third  party,  any  proi>erty  of  the  company,  &c.  ;  or  (2)  to  receive 
or  i)ossess  himself  of  any  of  the  pr(»i)erty  of  the  company,  and, 
with  intent  to  defraud,  to  omit  to  iiiak.'  a  lull  entry  thereof  in 
the  books  of  the  couipany  ;  or  (3)  for  such  person,  witli  intent  to 
defraud,  to  destroy,  nnitilate,  or  falsify  any  of  the  books,  papers, 
&c.  of  the  company ;  or  (4)  to  make  any  false  entry,  or  omit 
any  material  particular  which  ought  to  be  entered ;  or  (5)  to  cu'- 
culato  or  publish  any  written  statement  false  in  a  material  par- 
ticular, with  intent  to  deceive  any  member  or  creditor  of  the 
company,  or  to  induce  any  person  to  become  a  shareholder  or 
l)artuer  tlicrc-in,  or  to  entrust  any  property  to  the  company,  is  a 
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misdemeanour :    p.  s.  to  seven  years.      (24  &  25  Vict.  c.  96, 
ss.  81—83.) 


False  Pretences,  &c. 

Q.  Distinguish  false  pretences  from  larceny. 

A.  In  larceny,  tlie  owner  of  the  thing  stolen  does  not  intend 
to  part  with  his  property  to  the  person  taking  it,  although  he 
may  intend  to  part  with  the  possession  ;  in  false  pretences,  the 
owner  does  intend  to  part  with  his  property,  but  it  is  obtained 
from  him  by  fraud.     (Harris,  p.  261.) 

Q.  What  is  meant  by  such  a  false  pretence  as  will  render  a 
person  guilty  of  the  offence  of  obtaining  goods,  &c.,  by  false 
pretences  ? 

A.  The  phrase  "false  pretence"  means  a  false  representation, 
made  either  by  words,  by  writing,  or  by  conduct,  that  some 
facts  exist  or  existed ;  and  such  a  representation  may  amount  to 
a  false  pretence,  although  a  person  of  common  prudence  might 
easily  have  detected  its  falsehood  by  inquiry,  and  although  the 
existence  of  the  alleged  fact  was  of  itself  impossible.  (Stejihen's 
Digest,  p.  247.) 

Q.  May  a  person  be  found  guilty  of  false  pretences  who  makes 
an  assertion  that  he  will  in  the  future  do  such  and  such  a  thing  ? 

^.  As  a  rule,  the  false  pretence  must  be  of  an  existing  fact, 
and  not  as  to  future  conduct.  Neither  will  general  puthng 
amount  to  a  false  pretence.     (Harris,  p.  262.) 

Q.  A.  buys  goods  at  a  shop,  promising  to  pay  for  them  at 
once,  and  gives  a  cheque  drawn  upon  a  banker's  at  which 
he  has  no  account,  and  never  had  one,  and  which  is  conse- 
quently dishonom-ed.     Is  A.  guilty  of  any  offence  ? 

A.  A.  is  guilty  of  obtaining  goods  by  false  pretences. 

Q.  A  person,  having  given  a  bill  of  sale  over  the  whole  of  his 
fm-niture,  sells  it  without  saying  anything  as  to  the  ownershij^ 
of  it,  or  as  to  the  existence  of  the  bill  of  sale.  Is  he  guilty  of 
any  offence  ? 

A.  He  is  guilty  of  false  pretences  ;  for  by  selling  the  furni- 
ture he  impliedly  represents  that  he  is  owner  of  it.  {H.  v. 
Sampson,  52  L.  T.  N.  S.  772.) 
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Q.  "What  is  the  offence  of  false  pretences,  and  how  punishable  ? 

A.  It  is  a  misdemeanour  :  p.  s.  to  five  years.  (24  &  25  Vict. 
0.  96,  s.  88.) 

Q.  If  a  person  is  indicted  for  false  pretences,  hut  the  facts  as 
proved  show  that  a  larceny  has  been  committed,  Avill  the  prisoner 
be  acquitted  ? 

A.  He  is  not  entitled  to  be  acquitted,  but  will  be  found 
guilty  of  false  pretences  (not  of  larceny).  But  if  he  is  indicted 
for  larceny,  and  the  facts  proved  amount  to  false  in-etences,  he 
cannot  be  com-icted  of  the  latter,  and  must  be  acquitted. 
(24  &  25  Yict.  c.  96,  s.  88.) 

Q.  "What  is  the  offence  of  inducing  persons  by  fraud  to 
execute  valuable  securities,  and  how  punishable  ? 

A.  If  a  person,  with  intent  to  defraud,  by  false  pretences 
induces  another  (1)  to  execute,  accept,  or  indorse,  &e.,  a  valu- 
able secui-ity,  or  (2)  to  write  or  impress  Ids  name,  or  the  name 
of  any  other  person,  or  of  any  company,  firm,  &C.,  upon  any 
paper  or  parchment,  in  order  that  the  same  may  be  afterwards 
converted  into,  used,  or  dealt  Avith  as  a  valuable  secmity,  lie  is 
guilty  of  a  misdemeanour,  punishable  as  false  pretences.  (24  & 
25  Vict.  c.  96,  s.  90.) 

Q.  What  is  the  punishment  attached  to  falsely  personating 
the  owner  of  any  share  or  interest  in  any  stock  or  public  funds 
transferable  at  the  Bank  of  England,  or  the  owner  of  any  share 
or  interest  in  the  stock  of  any  other  company,  or  the  OAATier  of 
any  dividend  or  money  payable  in  respect  of  any  such  share  or 
interest,  and  tliereby  to  transfer  such  share  or  receive  such  money 
as  if  the  offender  were  tlie  owner  ? 

A.  This  is  a  felony:  p.  s.  to  life.     (24  &  25  Vict.  c.  98,  s.  3.) 

Q.  If  a  person  sluill  offer  liimsflf  as  a  servant,  asserting  or 

pretentling  that  he  has  served  in  :niy  service  in  which  lie  sliall 

not  have  actually  served,  is  he  guilty  of  an  offence?  and,  if  so, 

give  the  authority,  jurisdiction,  and  punishment. 

A.  He  is  guilty  of  an  offence  against  public  convenience,  and 
may  be  sunmiarily  convicted  before  two  justices  and  fined  20/., 
or  in  defaidt  be  imprisoned  with  hard  labour  for  any  period  not 
exceeding  three  months  nor  less  than  one  month.  (132  Geo.  3, 
c.  56.) 
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Burglary  and  Housebreaking. 

Q.  Define  bui'glaiy. 

A.  The  breaking  and  entering  of  a  dwelling-house  or  mansion- 
house  of  another  in  the  night  time  with  intent  to  commit  a 
felony.     (Harris,  p.  271.) 

Q.  What  are  the  chief  points  to  note  about  the  crime  of 
burglary  P 

A.  The  time :  night,  which  is  deemed  to  commence  at  9  in 
the  evening,  and  to  conclude  at  6  in  the  morning ;  and  both 
breaking  and  entering  must  be  committed  between  these  hours. 

Place :  a  dwelling-house,  that  is,  a  place  where  somebody 
sleeps,  or  some  building  between  which  and  the  dwelling-house 
there  is  covered  communication.  It  must  be  a  permanent 
building,  and  the  residence  there  must  be  permanent  and 
general. 

Manner:  breaking  and  entering,  actual  breaking  does  not 
need  description.  It  is  not  bm^glary  to  go  through  an  open 
window  or  door  or  through  an  apertui'e  other  than  the  chimney, 
provided  the  thief  does  not  break  any  inner  door ;  nor  to  raise 
a  partly  open  window  ;  but  to  lift  the  latch  of  a  door,  or  unloose 
the  hasp  of  a  window,  is  burglary.      (Harris,  p.  274.) 

Constructive  breaking,  is  where  a  robber  conspires  with 
servants  who  let  him  into  the  house ;  or  where  a  servant  who 
has  committed  a  felony  in  the  house  breaks  out. 

Intent;  to  commit  a  felony.  If  there  is  no  felonious  in- 
tent, the  breaking  and  entry  will  only  be  a  trespass.  (Harris, 
pp.  271—275.) 

Q.  What  is  the  offence  of  burglary  and  how  punishable  ? 

A.  A  felony  :  p.  s.  to  life.  If  there  is  a  breaking  without 
proof  of  entry,  the  prisoner  may  be  convicted  of  an  attempt  to 
commit  burglary. 

Entering  a  dwelling-house  in  the  night  without  breaking  is  a 
felony  :  p.  s.  to  seven  j^ears.      (24  &  25  Yict.  c.  06,  ss.  52  and  54.) 

Q.  Distinguish  between  house-breaking  and  bm-glary. 

A.  The  former  may  be  committed  by  day;  the  latter  by 
night  only.  House-breaking  extends  to  school-houses,  shops, 
warehouses,   &c.,  while    burglary   only   to    a    dwelling-house. 
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There  must  be  breaking  and  entering  in  house-breaking  as  in 
burglary.     (Harris,  pp.  271 — 277.) 

Q.  ^Hiat  is  the  punishment  for  house-breaking  Y 

A.  If  the  intended  felony  is  actually  committed,  it  is  p.  s.  to 
fourteen  years;  if  it  is  not  committed,  but  only  projected,  p.  s. 
to  seven  years.  If  the  breaking  and  entering  are  not  proved, 
the  prisoner  may  be  con^•icted  of  larceny  in  a  dwelling-house,  or 
of  simple  larceny.     (24  &  25  Vict.  c.  96,  ss.  50,  57.) 

Q.   What  is  tlie  offence  of  sacrilege  ? 

A.  Breaking  and  entering  a  church,  chapel,  or  meeting  house, 
or  other  place  of  divine  worship,  and  committing  a  felony 
therein :  p.  s.  to  life.  If  the  felony  is  not  actually  committed, 
but  the  intent  is  proved,  p.  s.  to  seven  years.  (24  &  25  Vict, 
c.  96,  ss.  50,  57.) 

Q.  Wliat  is  larceny  in  a  dwelling-house  ? 

A.  There  need  be  no  breaking  or  entry,  but,  as  in  burglary, 
.  the  building  must  be  a  dwelling-house  or  some  building  con- 
necting therewith.    Stealing  in  such  dwelling-house  any  chattel, 
money,  &c.,  value  5/.  or  more,  is  a  felony  :  p.  s.  to  fom-teen  years. 
(24  &  25  Vict.  c.  90,  ss.  00  and  61.) 

Torgery. 

Q.  Define  forgery. 

A.  The  false  making  or  alteration  of  an  instrument  or  part 
thereof,  which  pm-ports  to  be  good  and  valid  for  the  pm-poses 
for  which  it  was  created,  with  a  design  to  defraud.     (Harris, 

p.  282.) 

Q.  May  forgery  be  committed  by  wiiting  a  fictitious  name  ? 

A.  It  may  be;  and  a  man  may  be  guilty  of  forgery  by 
making  a  false  deed  in  his  o\\ti  name.     (Harris,  p.  287.) 

Q.  ^Vliat  is  the  intent  to  defraud  which  nmst  exist  in  the  case 
of  forgery ':' 

A.  The  intent  is  presumed  to  exist  if  at  the  tim(>  when  the 
false  document  was  made  there  was  in  existence  a  specific  person, 
ascertained  or  unascertained,  capable  (jf  being  defrauded  thereby; 
and  this  presumption  is  not  rebutted  by  proof  that  the  offender 
took,  or  intended  to  take,  measures  to  prevent  such  person  fi'om 
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being  defrauded  in  fact,  nor  by  the  fact  that  lie  had,  or  thought 
he  had,  a  right  to  the  thing  to  be  obtained  by  the  false  docu- 
ment.    (Stei^hen's  Digest,  p.  267.) 

But  it  is  not  necessary  to  prove  an  intent  to  defraud  any 
particular  person;  it  is  enough  to  prove  an  intent  to  defi-aud 
generally.     (Harris,  p.  289.) 

Q.  A.  being  directed  by  his  master  to  fill  up  a  blank  cheque 
with  an  amount  to  be  ascertained,  and  to  take  up  a  bill  with  the 
proceeds,  fills  it  up  for  a  larger  amount  and  keeps  the  difference, 
on  a  claim  that  it  was  due  to  him  for  salary ;  does  A.'s  offence 
amount  to  forgery  ? 

A.  There  being  an  intent  to  defraud  it  does.  {E.  v.  Wilson, 
1  Den.  284.) 

Q.  Why,  in  an  indictment  for  forgery,  is  it  usual  to  add  a 
second  count  charging  the  prisoner  with  knowingly  uttering  a 
forged  instrument  ? 

A.  So  that  if  the  prosecution  fail  to  prove  that  the  prisoner 
himself  committed  the  forgery,  they  may  convict  the  prisoner  of 
the  uttering.     (Harris,  p.  289.) 

Q.  Under  the  Forgery  Consolidation  Act  what  amounts  to  a 
felonious  uttering  of  an  instrument  feloniously  forged  ? 

A.  It  is  sufficient  if  there  is  a  tender  or  attempt  to  pass  off 
the  instrument ;  there  need  not  be  an  acceptance  by  the  other. 
The  words  of  the  Consolidation  Act  (24  &  25  Yict.  c.  98)  are 
"  offer,  utter,  dispose  and  put  off." 

Q.  What  must  be  proved  on  an  indictment  for  forgery  ? 

A.  (1)  The  forged  character  of  the  instrument.  (2)  The 
intent  to  defraud.  (3)  That  the  defendant  knew  the  instrument 
to  be  forged,  which  will  be  presumed  from  the  facts  of  the  case ; 
and  evidence  may  be  given  that  the  defendant  has  passed  other 
forged  notes,  and  even  evidence  of  a  subsequent  uttering,  the 
subject  of  a  distinct  indictment.     {R.  v.  Aston,  2  Russ.  732.) 

Q.  State  some  offences,  with  their  punishments,  connected 
with  the  forging  of  bank  notes. 

A.  (1)  Purchasing,  receiving,  or  having  in  possession  forged 
bank  notes  or  bank  bills  knowing  the  same  to  be  forged; 
(2)  making,  or  having  moulds  for  making,  paper  with  the  words 
"Bank   of   England"   or   "Bank  of  Ireland"  visible  on  the 
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sui-face,  or  making,  sellinfr,  «.'>cc.  sucli  paper,  or  engraving  on  a 
plate,  i."v:c.,  of  any  bank  note,  or  using  or  having  in  possession 
any  sudi  plate.  Tlie  above  are  felonies  :  p.  s.  to  fom-teen  yeai-s. 
(24  &  25  Yirt.  e.  08,  ss.  13,  14  and  16.) 

Q.  AVliat  is  tlie  punishment  for  forgery  ? 

A.  It  is  usually  p.  s.  to  life  or  for  any  term  not  less  than 
three  years,  or  imp.  -svith  or  -^-ithout  hard  labour  for  any  term 
not  exceeding  two  yeai"s.     (24  &  25  Yiet.  c.  98.) 

Q.  A  man  obtains  money  and  goods  on  three  separate  occa- 
sions from  tlu-ee  separate  shops,  all  within  six  months,  by  means 
of  tliree  separate  cheques,  for  tlu-ee  different  amounts,  drawTi 
and  signed  by  him  in  the  name  of  another  person  on  three 
different  bankers,  at  neither  of  which  has  he  any  account ;  what 
offence  or  offences  does  he  commit,  and  what  hidictraents  can  be 
prefen'ed  against  him  ? 

A.  He  has  three  times  committed  (1)  forgery,  and  (2)  the 
.  offence  of  obtaining  goods  on  false  pretences.     He  can  be  in- 
dicted for  all  six  offences. 

Arson. 

Q.  Define  arson. 

A.  It  is  the  wilful  and  malicious  setting  fire  to  any  building. 
By  analogy,  the  term  is  extended  to  setting  fii'e  to  other  things, 
such  as  corn,  ships,  &c.  It  is  a  felony,  punishable  as  hereinafter 
mentioned. 

Q.  State  some  of  the  various  punishments  for  the  malicious 
setting  fu-e  to  various  buildings. 

A.  (a)  Churches,  chapels,  &c.  ;  (b)  dwelling-houses,  outhouses, 
warehouses,  ships,  mills,  farm-buildings,  with  intent  to  injure  or 
defraud;  (e)  dwelling-house,  any  person  being  therein  ;  (d)  sta- 
tion, warehouse,  &c.  ;  (e)  public  buildings,  as  described  in  tlie 
act :  p.  s.  to  extent  of  life. 

Any  other  building :  p.  s.  to  foui'teen  years.  (24  &  25  Vict. 
0.  97,  s.  6.) 

(^.  tState  some  other  offences  of  the  nature  of  arson. 

A.  Setting  fire  to  any  crop  of  hay,  grass,  corn,  &c.,  or  any 
wood,  copse,  gorse,  heath,  &c. ;  felony  :  p,  s.  to  fourteen  years. 
(Ihid.,  s.  10.) 
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Stacks  of  corn,  grain,  or  of  furze,  gorse,  lieath,  &c. ;  felony  : 
p.  s.  to  life. 

Setting  fire  to  anj^  mine  ;  felony :  p.  s.  to  life.  An  overt 
attempt  to  do  the  same  ;  felony  :  p.  s.  to  foiu-teen  years. 

Setting  fire  to,  casting  away,  or  anywise  destroying  a  ship  or 
vessel ;  felony  :  p.  s.  to  life.  An  attempt  by  any  overt  act  to 
do  so  ;  felony  :  p.  s.  to  fourteen  years.  {Ibid.,  ss.  16,  17,  26, 
27  and  42.) 

Q.  What  must  he  proved  in  the  case  of  arson  ? 

A.  (1)  The  malicious  act,  i.e.  intention  to  commit  a  felony, 
though  not  necessarily  of  the  kind  which  is  committed ;  so  that 
mere  negligence  Avill  not  he  enough ;  (2)  there  must  he  an 
intent  to  iujm-e  or  defraud.     (Harris,  pp.  298,  299.) 

Malicious  Injuries  to  Property. 

Q.  State  some  offences  connected  with  malicious  injmy  to 
projDerty. 

A.  1.  To  destroy  or  damage  a  dwelling-house  hy  an  explosion, 
whereby  the  life  of  some  person  is  endangered ;  felony :  -p.  s. 
to  life.  (24  &  25  Vict.  c.  97,  s.  9.)  2.  To  place  or  throw 
gunpowder  in,  into,  under,  against,  or  near  any  building  with 
intent  to  destroy  the  same,  or  any  machinery  or  goods,  is  a 
felony :  p.  s.  to  fourteen  years.  {Ibid.,  s.  10.)  3.  IJnlawfully 
and  maliciously  causing  any  explosion  likely  to  endanger  life, 
or  cause  serious  injury  to  property :  felony,  p.  s.  to  life ;  or 
imp.  for  a  term  not  exceeding  two  years.  (46  &  47  Vict.  c.  3, 
s.  2.)  4.  Eiotously  and  with  force  to  demolish  buildings, 
machinery,  mines,  bridges,  &c. ;  felony :  p.  s.  to  life.  (24  &  25 
Vict.  c.  97,  s.  10.)  5.  For  a  tenant  holding  a  dwelling-house 
or  other  building  dming  or  after  the  termination  of  any  tenancy, 
to  demolish  it,  or  to  sever  any  fixtui'e,  is  a  misdemeanour :  -p.  s. ; 
fine  or  imp.,  or  both.     {Ibid.,  s.  13.) 

Q.  State  what  offences  arise  out  of  malicious  injury  to  the 
following: — 1  manufactures  or  machinery ;  2  mines;  3  vessels. 

A.  1.  To  break,  destroy,  or  damage  certain  goods,  such  as 
silk,  woollen,  linen,  &c.  in  process  of  manufactm-e,  or  the 
machinery  employed  therein,  or  by  force  to  enter  any  place  to 
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commit  such  offence;  felou)^ :  p.  s.  to  life.  In  tlio  case  of 
machines  used  in  agricultural  operations,  or  in  any  other  manu- 
facture ;  felony:  p.  s.  to  seven  years.  2.  To  cause  water  to 
he  conveyed  into  a  mine  -witli  intent  to  destroy  or  damage  the 
mine;  felony:  p.  s.  to  seven  years.  3.  Vessels — to  throw  in, 
against  or  near  a  ship  or  vessel,  any  gunpowder  or  other  explo- 
sive substance,  with  intent  to  destroy  it  or  its  contents,  is  a 
felony :  p.  s.  to  fourteen  years.  (24  &  25  Vict.  c.  97,  ss.  14,  15, 
28  and  45.) 

Q.  What  is  the  offence  of  killing,  maiming,  or  wounding— 

1.  Any  cattle ;  2.  Any  dog,  beast,  bii-d,  &c.,  not  being  cattle,  but 
being  either  the  subject  of  larceny  at  common  law,  or  ordinarily 
kept  in  a  state  of  confinement,  or  for  any  domestic  purpose  Y 

A.  1.  This  is  a  felony  :  p.  s.  to  foui-teen  years.     {Ihid.,  s.  40.) 

2.  Punishable  on  smnmary  conviction.  Fii'st  offence,  imp.  not 
exceeding  six  months,  or  penalty  not  exceeding  20/.  above  the 
injury.  Second  offence,  imp.  not  exceeding  twelve  months. 
{Bid.,  s.  41.) 

Q.  How  is  the  offence  of  cruelly  beating,  illtreating,  over- 
di-iving,  poisoning,  or  toi-turing,  any  animal  punishable  ? 

A.  On  summary  con^-iction,  by  a  penalty  not  exceeding  5/. 
(17  &  18  Vict.  c.  60,  s.  3 ;  12  &  13  Vict.  c.  92,  s.  2.) 

Q.  State  the  punishment  for  malicious  injm-y  to  trees,  shrubs, 
&c.,  growing  in  parks,  pleasure  grounds,  gardens,  or  in  any 
ground  adjoining,  or  belonging  to,  any  dwelling-house. 

A.  If  the  amount  of  the  injury  done  exceeds  the  sum  of  lA, 
or  if  the  tree  is  growing  elsewhere  tlie  amount  exceeds  5/.,  it  is 
a  felony  :  p.  s.  to  five  years. 

If  the  injury  amounts  to  the  value  of  l.s.,  at  least,  wherever 
the  tree,  &c.  may  be  growing,  the  offence  is  punishable  on 
summary  conviction  by  imp.  not  exceeding  three  months,  or 
fine  not  exceeding  5/.  above  the  amount  of  tlic  injury.  Second 
offence,  imp.  not  exceeding  twelve  months.  Third  offence,  mis- 
demeanour, imp.  not  exceeding  two  years.  (24  &  25  Vict.  c.  97, 
ss.  20—22.) 

Q.  Is  it  necessary  to  prove  actual  malice  against  the  owner  of 
the  property  in  the  case  of  malicious  injury  Y 

A.  It  is  not  necessary,  nor  is  it  necessary  to  prove  an  intent 
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to  injure  or  tlefraud  any  particular  2^erson ;  proof  of  a  general 
intent  to  injure  or  defraud  is  sufficient.  (24  &  25  Yict.  c.  97, 
ss.  58,  60.) 


CHAPTER  YI. 

PROCEDURE  IN  CRIMINAL  CASES. 


Security,  &c. 

Q.  "What  kinds  of  security  may  be  demanded,  and  liow  is  such 
security  given  ? 

A.  Security  is  of  two  kinds — (1)  for  keeping  the  peace ; 
(2)  for  good  behaviour. 

The  defendant  enters  into  a  recognizance  or  bond,  with  or 
without  secmities,  to  the  Crown.  If  it  is  to  keep  the  peace  the 
bond  is  conditioned  to  be  void  if  he  keep  the  peace  either  gene- 
rally or  particularly  with  regard  to  the  person  who  seeks  security. 
If  it  be  for  good  behaviour,  then  the  condition  is  that  he  behave 
himself  well  for  the  time  therein  limited,  i.e.,  for  one  or  more 
years,  or  life.  If  he  breaks  the  condition  the  recognizance  is 
forfeited,  or,  as  it  is  said,  estreated,  and  the  party  and  his 
sureties  become  the  Crown's  debtors  for  the  sums  in  which  they 
are  bound.     (Harris,  pp.  310,  311.) 

Q.  By  whom  may  these  securities  be  demanded  ? 

A.  By  any  justice  of  the  peace,  by  the  judges  of  the  Queen's 
Bench  Division,  the  coroner,  the  sheriff,  &c.  They  may  demand 
the  secm-ity,  either  at  their  own  discretion,  or  at  the  request  of  a 
subject  upon  his  showing  due  cause. 

Q.  How  is  the  secmity  obtained  ? 

A.  The  person  requiring  it  goes  either  before  a  justice  or 
before  the  sessions  and  demands  it.  If  the  person  against  whom 
it  is  demanded  is  not  there,  a  warrant  may  be  issued  by  the 
magistrate  or  the  sessions  to  bring  him  before  them.  If  he 
refuses  to  come  he  may  be  put  into  prison  without  any  fui'ther 
warrant ;  and  if  he  comes  he  must  offer  security,  or  else  lie  may 

N.  U 
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be  committed  to  prison  for  a  tenu  uot  exceeding  twelve  months. 
(16  ct  17  Yict.  c.  30,  s.  3  ;  Harris,  312.) 

Q.  For  what  may  security  be  demanded  ? 

A.  (1)  For  the  peace  from  persons  who  make  an  affray  or 
commit  conduct  likely  to  tend  to  a  breach  of  the  peace.  Also  it 
may  be  demanded  by  a  person  when  anotlier  has  threatened  to 
kill  him,  his  wife,  or  child,  or  du  him  otlier  corporal  injurv.  or 
burn  his  house,  &c.  In  this  case  the  applicant  must  swear  to 
his  fear,  and  show  gi-ound  for  it,  and  that  he  is  not  acting- 
out  of  malice.  (Han-is,  p.  313.)  (2)  For  good  behaviour. 
This  includes  keeping  the  peace  and  something  more,  and  all 
those  persons  who  are  not  of  good  fame  may  be  so  bound,  as 
rioters,  barrators,  cheats,  vagabonds,  &c.  (Harris,  pp.  313, 
314.) 

Q.  Under  what  circimistances  have  magistrates  and  justices 
of  the  peace  power  to  adjudge  a  person  to  enter  into  a  recfig- 
nizance  and  find  sureties  to  keep  tlie  peace  and  to  be  of  good 
behaviour  ? 

A.  Where  persons  make  an  affray  in  his  presence,  or  tlu-eaten 
to  beat  or  kill  one  another ;  or  quarrel  \'iolently,  &.c. ;  also 
common  barrators,  &c. ;  also  on  demand  of  a  private  persDU 
("swearing  the  peace"  against  another),  wlicn  he  fears  bodily 
injury  fi'om  another,  or  that  he  will  burn  liis  hoiLse,  &c.  But 
there  must  have  been  a  tlii'eat  to  do  so,  though  that  threat  need 
not  be  expressed  in  words.  If  the  applicant  swears  that  he  is 
in  fear  of  death  or  bodily  lianu,  and  shows  that  there  is  ground 
for  liis  fear,  tlie  magistrate  is  bound  to  grant  tlie  security. 
(Harris,  313.) 

Q.  What  are  the  provisions  of  the  Criminal  Consolidation 
Acts,  1861,  in  relation  to  secm'ity  for  kcciiing  the  peace  and 
being  of  good  Ijeliaviour? 

A.  (1)  A  court  of  sumniarN'  jm'isdiction  may  order  an  offender, 
on  tlie  completion  <>['  liis  iniprisonment,  or  if  Hh'  jniiiisliiiicnt  is;i 
fine,  at  once  to  enter  into  a  rec(»gnizanec  to  keep  the  peace  or  for 
good  bchavioui' ;  or,  instead  of  awarding  any  punishment,  the 
court  may  order  the  defendant  to  enter  into  such  recognizance. 
(2)  On  connction  of  an  indicfable  misdemeanour  punishable 
under  one  of  the  Criminal  Consolidation  Acts,  1861,  the  court 
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may,  iu  addition  to  or  in  lieu  of  any  punishment  authorized  in 
the  act,  fine  the  offender  and  require  him  to  enter  into  his 
recognizances  and  to  find  sureties,  both  or  either,  for  keeping 
the  peace  and  being  of  good  behaviour.  (3)  And  in  ease  of  any 
felony  punishable  under  one  of  those  acts,  the  comi  may  require 
tlie  offender  to  enter  into  his  own  recognizances,  and  to  find 
sm'eties,  both  or  either,  for  keeping  the  peace,  in  addition  to  any 
punishment  authorized  by  the  act.  But  no  person  is  to  be 
imprisoned  for  not  finding  sureties  for  any  period  exceeding  one 
year.  (24  &  20  Vict.  c.  9(^  s.  117;  c.  97,  s.  73;  c.  98,  s.  51 ; 
c.  99,  s.  38;  c.  101,  s.  71.) 

Q.  What  special  provisions  are  there  as  to  the  holders  of 
licences  under  the  Penal  Servitude  Acts  ? 

A.  If  on  their  being  brought  before  a  com't  of  summary 
jurisdiction  it  appears  that  they  are  getting  their  living  by 
dishonest  means,  their  licences  are  forfeited.  They  are  required 
to  notify  their  residence  to  the  police  within  forty-eight  hours 
of  their  arrival  in  any  place.     (34  &  35  Vict.  c.  112,  ss.  3,  5.) 


Jurisdiction  of  Courts. 

Q.  What  is  the  criminal  jmisdiction  of  the  House  of  Lords  ? 

A.  It  may  be  exercised  in  two  ways  :  either  (1)  by  impeach- 
ment, or  (2)  by  indictment. 

Q.  Cfive  a  brief  sketch  of  the  jurisdiction  of  the  House  of 
Lords  in  cases  of  impeachment. 

A.  The  House  of  Commons  are  the  prosecutors,  and  the 
Lords  are  the  judges.  The  charge  is  formulated  in  what  are 
called  articles  of  impeachment.  A  peer  may  be  impeached  for 
any  crime ;  a  commoner  at  any  rate  for  a  misdemeanour,  and 
perhaps  for  any  crime.     (Harris,  p.  318.) 

Q.  Give  a  brief  account  of  the  jmisdiction  of  the  House  of 
Lords  in  proceedings  by  way  of  indictment. 

A.  Peers  and  peeresses  are  tried  before  the  House  of  Peers 
against  whom  an  indictment  for  treason  or  felony,  or  misprision 
of  either,  is  found  during  a  session  of  parliament.     A  true  bill  is 
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found  iu  the  ordinary  way  by  a  grand  jury  in  the  Queen's 
Bench  Division  or  at  the  assizes,  and  the  indietnient  is  removed 
to  the  House  of  Peers  hy  writ  of  certiorari.     (Harris,  p.  320.) 

Q.  "Wliat  is  the  criminal  jurisdiction  of  the  Queen's  Bench 
Division  't 

A.  On  the  Crown  .side,  the  Queen's  Bench  Division  takes 
cognizance  of  all  criminal  cases,  from  high  treason  down  to  the 
most  trivial  misdemeanours.  Its  jm-isdiction  is  of  two  kinds : 
(I)  original  as  to  all  offences  committed  in  Middlesex  which 
may  be  prosecuted  in  this  cornet  by  indictment ;  and  misde- 
meanours conmiitted  in  any  county  of  England  which  may  be 
prosecuted  in  this  coui-t  on  information  filed  by  the  Attorney- 
General  ex  officio,  or  at  the  instance  of  a  private  individual 
prosecuting  in  the  CroAvn  OlFice  by  leave  of  the  coiu-t. 

(2)  Transferred — to  it  indictments  from  all  inhi-ior  courts 
may  be  removed  by  writ  of  certiorari.     (Harris,  p.  322.) 

Q.  What  must  be  shown  in  order  that  an  indictment  may  be 
removed  by  certiorari  into  the  Queen's  Bench  Division  ? 

A.  Unless  it  be  an  indictment  against  a  body  corporate,  not 
authorized  to  appear  by  attorney,  or  unless  it  be  at  the  instance 
of  the  Attorney-General,  acting  on  behalf  of  the  Crown,  one  of 
tlie  following  circunistaiK;es  must  occm- : — Tlie  court  must  be 
satisfied  (a)  that  an  impartial  trial  cannot  be  had  in  the  court 
below ;  or  (b)  that  some  question  of  law  of  more  than  usual 
difiiculty  and  importance  is  likel}'  to  arise ;  or  (c)  tliat  a  view  of 
the  premises  or  a  special  jury  maybe  necessary.  And  tlie  jiarty 
applying  for  the  certiorari  is  to  enter  into  recognizances  for  the 
payment  of  costs  in  the  case  of  failure.  (IG  vt  17  Vict.  c.  30, 
S.S.  4,  0.) 

(^.  What  are  the  a.ssizes? 

A.  This  is  the  popular  name  for  courts  licld  by  virtue  of 
special  commissions  issued  by  the  Crow  u.  'J'lie  courts  themselves 
are  called  "oyer  and  terminer"  and  "general  gaol  deHvery." 
The  commissions  are — (1)  of  oyer  and  tenniner,  which  is  a 
commission  to  try  crimes  ;  (2)  of  general  gaol  delivery,  direct- 
ing tlie  trial  of  every  jirisoner  in  the  gaol,  so  that  the  gaols  may 
be  cleared  of  tho.se  waiting  for  trial :  (3)  of  Nisi  I'rius  for  the 
trial  of  civil  cau.ses  ;   (4)   of  the  peace,  by  which  all  justices  are 
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bound,    under   !i   penalty    of    a    fine,    to    attend    the    judges. 
(Harris,  p.  320.) 

Q.  Wliat  Avas  the  former  criminal  jurisdiction  of  the  Comi  of 
the  Lord  High  Admiral,  and  in  whom  is  such  jurisdiction  now 
vested  ? 

A.  This  court  had  jurisdiction  for  the  trial  of  criminal 
offences  committed  at  sea,  or  on  board  ships  lying  in  the 
rivers  below  bridge.  The  jurisdiction  is  now  exercised  by 
the  Central  Criminal  Court,  and  at  the  assizes.  (Harris, 
p.  327.) 

Q.  How  far  did  the  jurisdiction  of  the  Admii'alty  over  British 
shi2:)s  extend  ? 

A.  It  extended  over  all  British  ships  and  persons  on  board 
them  on  the  high  seas  and  also  on  foreign  rivers,  although  there 
might  be  concurrent  jmisdiction  in  the  Courts  of  the  foreign 
country,  at  all  events  over  our  merchant  ships.  This  is  the 
present  jm^isdiction  of  the  Central  Criminal  Court  and  the 
assizes.  These  com'ts,  further,  have  jm'isdiction  over  foreign 
ships  and  foreigners  on  board  when  such  ships  are  within 
English  territorial  waters,  which  include  the  high  seas  to 
the  distance  of  a  inarine  league  from  low-water  mark.  (41  & 
42  Vict.  c.  73.) 

Q.  Where  may  indictable  offences  committed  within  what 
Avould  have  been  formerly  the  Admiralty  jmisdiction  be  tried? 

A.  All  indictable  offences  mentioned  in  the  Criminal  Law 
Consolidation  Acts,  1861,  which  include  the  greater  portion  of 
indictable  offences,  and  consequently  those  within  the  former 
Admiralty  jimsdiction,  are  subject  to  the  same  punishments,  and 
may  be  tried  in  any  county  or  place  in  England  or  Ireland  in 
which  the  offender  shall  be  apprehended  or  in  custody,  in  the 
same  manner  as  if  the  offence  had  been  committed  in  that 
county  or  place.     (Harris,  pp.  328,  329.) 

Q.  What  is  the  jmisdiction  of  the  Central  Criminal  Com't  ? 

A.  It  has  jurisdiction  for  the  trial  of  all  treasons,  felonies  and 
misdemeanours  committed  within  the  city  of  London  and  county 
of  Middlesex,  and  in  certain  specified  parts  of  the  counties  of 
Essex  and  Kent.  The  judges  sit  under  the  ordinary  Assize 
Commissions.      The  sitting's  of  the  Court  are  held  twelve  times 


294  CHl.MlNAl.  l.AW  . 

a  year,  and  oftenor  if  need  be.  The  judges  are  tlie  Lord  Mayor, 
the  Lord  Chancellor,  the  judges  of  the  High  Court,  the  Ee- 
corder,  the  Coimnon  Serjeant  and  the  Aldornion  of  the  City  of 
London.      (Harris,  p.  .'i29.) 

Q.  What  are  the  Quarter  Sessions  ? 

A.  They  are  courts  lield  hcfore  two  or  more  justices  of  tlic 
peace  for  each  county.  A  chairman  presides  in  each  covu't,  wlio 
acts  in  general  as  judge.  The  criminal  jiu'isdiction  is  confined 
to  the  trial  of  small  felonies  and  misdemeanom-s.  The  coiu't 
also  hears  appeals  against  summary  convictions  in  cases  where 
the  right  of  appeal  is  exjiressly  given  by  statute  to  the  person 
con\'icted.  If  the  justices  are  in  doubt  as  to  the  law  of  the 
ease,  they  may  put  the  facts  in  the  form  of  a  special  case  for 
the  opinion  of  the  Queen's  Bench  Division.      (Harris,  p.  334.) 

Q.  Xame  five  of  the  principal  offences  ^^•hi(•ll  are  not  triable 
at  quarter  sessions,  and  whether  they  are  respectively  felonies  or 
misdemeanours. 

A.  (1)  Treason,  miu-der,  or  any  capital  felony  ;  (2)  forgery; 
(3)  perj  my  and  subornation  of  perj  my  ;  (4)  bigamy;  (5)  libel. 
2  and  4  are  felonies,  3  and  5  are  misdemeanom's.  (Harris, 
p.  332.) 

Q.  A\Tiat  is  the  eom-t  of  the  coroner  !■' 

A.  So  far  as  this  falls  within  the  scope  of  the  criminal  law,  tlie 
business  of  his  com't  is  to  intpiire  when  any  one  dies  in  prison, 
or  comes  to  a  violent  or  sudden  death,  by  what  means  he  came 
bis  end.  If  the  jury  return  a  verdict  of  mm-der,  or  manslaughter, 
the  coroner  must  commit  tlie  prisoner  for  trial ;  and  he  may  be 
indicted  on  this  finding,  though  in  practice  it  is  usual  to  take  him 
before  the  magistrates.  Tlie  coroner  may  direct  the  attendance 
of  any  legally  (pialified  niedieal  practitioner,  who  attended  the 
deceased  dui-ing  his  last  illness,  us  a  witness  at  the  imiuest,  or 
any  other  iiractitioner  in  actual  practice  in  or  near  the  place 
where  the  death  liappcned.  He  ma}'  also  direct  a  post-mortem 
examination,  with  or  without  an  analysis  of  the  internals.  If 
the  majority  of  the;  jmy  are  of  ojtinion  that  the  cause  of  death 
lias  not  been  satisfactorily  exjilaincd  by  tlie  witnesses  in  tlu;  first 
instance,  the  coroner  may  require  the  attendance  of  otlier 
qualified  practitioners  as  witnesses.     (0  &  7  Yict.  c.  80.) 
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He  may  bind  over  all  persons  who  have  given  evidence  before 
him  to  prosecute,  and  give  evidence  on  the  trial.  (7  Geo.  4, 
c.  64,  s.  4.)  And  he  may  accept  bail  in  cases  of  manslaughter. 
(22  Yict.  c.  33.) 


Arrest  and  Examination. 

Q.  When  may  a  justice  issue  a  warrant  ? 

A.  He  can  only  do  so  when  the  information  and  complaint  is 
in  writing,  and  on  oath ;  but  a  summons  may  be  issued  when 
the  information  is  by  parol,  and  not  on  oath.     (Harris,  p.  342.) 

Q.  Under  what  circumstances  have  Metropolitan  police  magis- 
trates and  justices  of  the  peace  power  to  issue  a  warrant  instead 
of,  or  in  addition  to,  a  summons  for  requiring  the  attendance  of 
accused  persons  before  them  ?  and  whence  do  they  derive  that 
power  Y 

A.  They  may  issue  a  warrant  when  a  charge  is  made  in 
writing  and  on  oath  that  some  treason  felony  or  indictable  mis- 
demeanour or  offence  has  been  committed  within  their  jurisdic- 
tion, or  having  been  committed  elsewhere,  that  the  accused  was 
within  theii'  jurisdiction. 

But  if  a  summons  has  been  first  issued,  it  appears  clear  that 
a  warrant  cannot  be  issued  until  after  the  retiu-n  of  the  smnmons 
and  the  non-appearance  of  the  defendant.  (11  &  12  Yict.  c.  42, 
s.  1.) 

Q.  What  is  meant  by  backing  a  A^-arrant  ? 

A.  A  warrant  from  a  judge  of  the  Queen's  Bench  Division 
extends  over  all  the  kingdom ;  but  the  warrant  of  a  justice  of 
the  peace  in  one  county,  as  Yorkshire,  must  be  backed,  that  is, 
signed  by  a  justice  of  the  peace  in  another  count}'',  as  Middlesex, 
before  it  can  be  executed  in  the  latter.      (Harris,  p.  343.) 

Q.  Is  a  constable,  who  executes  a  warrant  which  has  been 
issued  without  due  cause  by  a  magistrate,  liable  to  an  action  for 
false  imprisonment  ? 

A.  He  is  not.     (24  Geo.  2,  c.  44.) 

Q.  What  is  a  search  warrant  ? 

A.  Where  a  person  makes  oath  before  a  justice  that  he  has 
probable  cause  to  suspect  that  his  property  has  been  stolen,  and 
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shows  reason  for  liis  suspicion,  a  justice  may  issue  a  warrant  to 
search  the  premises  of  a  person  suspected  of  stealing  it.  And 
as  to  propei-ty  other\\ise  the  subject  of  fraudident  practices,  if 
any  credible  witness  proves  upon  oath  before  a  justice  a  reason- 
able ground  for  suspecting  that  any  person  has  in  his  possession, 
or  on  his  premises,  any  property  with  respect  to  which  an  offence 
punishable  under  the  Larceny  Act,  1S61,  has  been  committed, 
the  justice  may  grant  a  warrant  to  search  for  such  property, 
as  in  the  case  of  stolen  goods.  (24  &  25  Yict.  c.  96,  s.  103.) 
Q.  Wlien   may   a   search  waiTant  for  a  woman  or  girl  be 

issued  ? 

A.  By  the  Criminal  Law  Amendment  Act,  1885  (48  &  49 
Vict.  c.  69,  s.  10),  a  justice  of  the  peace  may,  on  the  oath  of  a 
parent,  relative,  or  guardian  of  any  woman  or  girl  who,  in  the 
opinion  of  the  justice,  is  bond  fide  acting  in  the  interest  of  such 
woman  or  girl,  that  there  is  a  reasonable  cause  to  suspect  that 
she  is  unlawfully  detained  for  immoral  purposes,  issue  a  warrant 
to  search  for  her. 

Q.    When    may    a    constable    arrest    a    person    without    a 

warrant  ? 

A.  1.  For  any  treason,  felony  or  breach  of  the  peace  committed 
in  his  presence.  2.  On  reasonable  suspicion,  or  charge  of  having 
committed  a  felony,  or  given  a  dangerous  wound ;  but  not,  as  a 
rule,  for  a  misdemeanom-,  unless  to  prevent  a  breach  of  the  peace. 

3.  Any  person  whom  he  finds  lying  loitering  in  any  highway, 
yard,  or  other  place,  dming  the  night,  and  wliom  he  has  good 
cause  to  suspect  of  having  committed,  or  being  about  to  commit, 
any  felony  against  the  Larceny,  Arson  and  Malicious  Injuries 
to  Property,  or  Offences  against  the  Person  Acts  respectively. 

4.  Any  holder  of  a  licence  granted  under  tlie  Penal  Servitude 
Acts  AN'lio  is  reasonably  suspected  of  having  committed  any 
offence,  or  In-oken  any  of  the  conditions  of  his  licence.  (Harris, 
p.  346.) 

(^.  AVlicn  may  a  jirivate  person  arrest  an  individual? 

A.  1.  He  may  arrest  a  person  wliom  he  actually  sees,  or  has 
reasonable  cause  to  believe  has  committed  a  felony.  But  he 
must  be  prepared  to  pro\e  tliat  a  felony  has  actually  been  com- 
mitted by  some  one,  and  it  is  not  sufTicicnt  for  him  to  prove 
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reasonable  suspicion ;  2.  Anyone  lie  finds  committing  an  indict- 
able offence  by  night  {i.e.,  9  p.m.  to  6  a.m.)  ;  or  3.  A  person 
committing  any  offence  punishable  under  the  Larceny  Act ;  or 

4.  A  person  committing  an  offence  against  the  Coinage  Act ; 

5.  Also  the  owner  of  jiroperty  injiu-ed,  or  his  servant,  or  any  other 
person  authorized  by  him,  may  arrest  a  person  committing  an 
offence  against  the  Malicious  Injmies  to  Property  Act ;  6.  Any 
person  to  whom  property  is  offered  to  be  sold,  pawned,  or  de- 
livered, if  he  has  reasonable  cause  to  suspect  that  any  offence 
punishable  under  the  Larceny  Act  has  been  committed,  is 
authorized  and  required  to  take  the  party  offering,  and  the 
property,  before  a  magistrate.  (24  &  25  Vict.  c.  96,  ss.  31,  61, 
103 ;  also  14  &  15  Yict.  c.  19,  s.  11.) 


Proceedings  before  Magistrates,  Bail,  &c. 

Q.  What  penalty  does  a  person  incur  who  wilfully  refuses  to 
give  evidence  before  a  magistrate  ? 

A.  He  is  liable  to  imprisonment  for  seven  days.  (11  &  12 
Yict.  c.  42,  s.  16.) 

Q.  Describe  the  proceedings  before  a  magistrate. 

A.  When  the  prisoner  is  brought  before  the  magistrate,  the 
latter  or  his  clerk,  in  the  presence  of  the  accused,  takes 
down  the  statement  on  oath  or  affirmation  of  the  witnesses 
and  puts  the  same  in  writing.  These  statements,  called  depo- 
sitions, are  then  read  over  to  and  signed  by  the  respective  wit- 
nesses, and  by  the  magistrate.  The  accused  may,  of  course, 
cross-examine  the  witnesses.  The  dejDOsitions  are  read  over  to 
the  accused,  and  the  magistrate  then  asks  him  if  he  wishes  to 
say  anything  in  answer  to  the  charge,  cautioning  him  that  he  is 
not  obliged  to  say  anything,  but  that  whatever  he  does  say  will  be 
taken  down  in  ^vaiting,  and  will  be  used  in  evidence  against  him 
at  his  trial ;  at  the  same  time  pointing  out  that  he  has  nothing 
to  hope  from  any  threat  that  may  have  been  held  out  to  him  to 
induce  him  to  make  any  admission  or  confession  of  guilt.  If 
the  accused  says  anything  it  is  taken  down  in  writing  and 
signed  by  the  magistrate. 
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If  the  aceiised  calls  witnesses,  tlieii*  evideuee  is  taken  down, 
read,  and  ;<igned  in  tlie  same  way.  If  the  prisoner  is  committed 
for  trial,  the  witnesses  are  bonnd  over,  that  is,  they  enter  into 
recognizances  to  appear  and  give  evidence  at  the  trial,  and  if 
they  wiM  not  enter  into  such  recognizances  they  may  be  com- 
mitted to  prison  until  the  trial.  The  recognizances,  depositions, 
&c.,  are  then  transmitted  to  the  court  in  which  the  trial  is  to 
take  place. 

Q.  "What  is  the  law  in  respect  of  evidence  tendered  on  bolialf 
of  a  prisoner  accused  of  felony  or  misdenieanom-  before  a  magis- 
trate or  justice  of  the  peace,  and  A\hat  course  should  be  adopted 
under  such  circumstances  ^ 

A.  The  magistrate  must,  in  the  presence  of  the  accused,  take 
the  statement  of  the  witness,  which  is  read  over  to  and  signed 
by  the  witness  and  the  magistrate.  The  witness  not  being  one 
as  to  character  only,  must  then  be  bound  over  by  recognizance 
to  appear  and  give  evidence  at  the  trial.     (30  &  31  Yict.  c.  35, 

8. '3.) 

Q.  Ilave  magistrates  or  justices  of  the  peace  any  power  to 
hear  and  determine  cases  against  accused  persons  in  their  ab- 
sence wlio  have  been  summoned  to  appear  before  them  ?  If  so, 
when  and  under  what  circumstances  ?  and  name  the  statute 
giving  such  power,  if  any. 

A.  On  proof  of  the  service  of  the  summons  on  the  accused 
they  can  proceed  to  hear  the  case,  and  may  adjudicate  thereon 
as  fully  and  effectually  as  if  the  accused  had  personally  ap- 
peared.'   (II  &  12  Vict.  c.  43,  s.  2 ;  Harris,  p.  5J0.) 

(^.  In  what  cases  may  a  magistrate  not  take  l)ail  ? 

A.  He  may  not  do  so  if  tlie  prisoner  is  accused  of  treason. 
In  this  case  it  is  allowed  only  by  order  of  a  Secretary  of  State 
or  of  the  Queen's  15ench  Division,  or  a  judge  tliercof  in 
vacation. 

Q.  In  ^^■llat  cases  lias  a  magistrate  discretion  as  to  whether  he 
will  accept  bail  or  not  ? 

A.  In  the  case  of  any  felony  otlier  tlian  treason  or  one  of  the 
following mi.sdemeanom*s: — obtaining  property  by  false  pretences, 
receiving  stolen  property,  perjury,  concealment  of  birtli,  indecent 
exposure,  riot,  and  several  others.     (Harris,  p.  354.) 
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Q.  Ill  wliat  cases  is  the  magistrate  bound  to  accept  bail  ? 

A.  In  all  cases  of  misclemeanoiu",  except  those  coming  within 
the  last  answer. 

Q.  For  how  long  a  period  can  an  accused  person  be  remanded 
if  admitted  to  bail,  and  is  there  any  difference  in  the  period  if 
the  accused  be  remanded  to  prison  without  bail ;  and,  if  so,  what 
is  the  difference  ? 

A.  There  is  no  limit  to  the  date  of  the  remand  if  bail  is 
accepted,  but  if  the  prisoner  is  sent  back  to  gaol,  the  remand 
must  not  exceed  eight  days.     (30  &  31  Vict.  c.  35,  s.  3.) 

Q.  If  a  magistrate  or  justice  of  the  peace  commits  a  prisoner 
for  trial  upon  a  charge  of  misdemeanour,  and  refuses  to  admit 
such  prisoner  to  bail,  has  such  prisoner  any  remedy  ;  and,  if  so, 
what? 

A.  His  remedy  is  to  apply  to  the  Queen's  Bench  Division 
either  to  admit  him  to  bail,  or  for  an  order  directing  the  magis- 
trate to  do  so.  Assuming  that  the  prisoner  has  an  absolute 
right  to  be  bailed,  that  is,  that  the  magistrate  has  not  a  discre- 
tion to  refuse  it,  an  action  will  lie  against  the  magistrate  for 
false  imprisonment,  or  he  may  be  prosecuted  for  a  misde- 
meanour. 


Indictment  and  Information. 

Q.  What  is  meant  by  an  indictment  ? 

A.  It  is  a  written  acecusation  of  one  or  more  persons  of  a 
crime  preferred  to  and  presented  on  oath  by  a  grand  jmy.  It 
lies  for  all  treasons  and  felonies,  and  all  misdemeanours. 

Q.  If  a  statute  prohibits  or  commands  some  matter  of  public 
concern,  but  enacts  no  punishment  or  penalty  for  disobedience 
to  the  statute,  is  a  person  who  disobeys  it  liable  to  any  jDunish- 
ment,  and  if  so,  what  ? 

A.  Such  person  can  be  indicted  for  a  misdemeanour,  and 
will  be  liable  to  imprisonment,  not  exceeding  two  years,  or 
fine. 

Q.  Give  an  example  of  an  indictment. 

A.  "  Suffolk,  to  wit :  The  jiu-ors  for  our  lady  the  Queen  upon 
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their  oath  present  tliat  John  Styles,  on  the  1st  day  of  Jnne  in 
the  year  of  our  Lord  187G,  three  pairs  of  shoes,  and  one  ^vaist- 
coat,  of  the  goods  and  chattels  of  John  Brown,  felonionsly  did 
steal,  take,  and  carry  away ;  against  the  peace  of  om-  Lady  tho 
Queen,  her  Cro-sNTi  and  Dignity." 

Q.  How  in  an  indictment  must  stolen  or  damaged,  etc.,  pro- 
perty be  described  where  it  was  (a)  a  portion  of  the  estate  of 
a  deceased  person;  (b)  the  property  of  a  married  woman;  or 
(c)  property  belonging  to  a  partnership  ? 

A.  (a)  As  belonging  to  his  executors  or  administrators ; 
(b)  in  her  husband,  unless  it  is  separate  estate  ;  or  (c)  in  any  one 
of  the  partners,  and  "  another"  or  "others"  added,  as  the  case 
may  be.     (Harris,  p.  3G1.) 

Q.  How  can  a  defect  in  an  indictment  be  taken  advantage  of? 

A.  If  it  is  in  an  essential  point,  the  defendant  may  (1)  move  to 
quash  the  indictment ;  or  (2)  may  demiu' ;  or  if  the  defect  is  not 
one  which  is  cm-ed  by  verdict,  ma}'  (3)  move  in  arrest  of  judg- 
ment ;  or  (4)  bring  a  writ  of  eiTor.     (Harris,  p.  363.) 

Q.  What  is  the  rule  as  to  the  amendment  of  defects  in  indict- 
ments ? 

A.  Whenever  there  is  a  variance  in  certain  points  between 
the  indictment  and  the  evidence,  the  comi  may,  if  it  considers 
that  the  variance  is  not  material  to  the  merits  of  the  ease,  and 
that  the  defendant  cannot  be  prejudiced  thereby  in  his  defence 
on  the  merits,  order  the  indictment  to  be  amended  on  such  terms 
as  to  postponing  the  trial  as  the  Court  thinks  reasonable. 

The  1  >oints  as  to  which  amendment  can  be  allowed  in  this  way 
are  of  the  following  nature :  the  names  of  the  town,  county, 
&c.,  the  names  or  descriptions  of  any  person  or  persons  alleged 
to  be  the  owners  or  owner  of  property,  &c.,  &c.  (14  &  15  Vict. 
.-.  100.) 

Q.  What  is  the  rule  as  to  charging  more  than  one  offence  in 
the  same  count  of  an  indictmcmt  ? 

A.  As  a  rule  more  than  one  offence  cannot  be  charged  in  tli(> 
same  count.  There  are,  however,  two  exceptions, — ^1)  an  in- 
dictment for  burglary  usually  charges  the  defendant  Anth  ha\-ing 
broken  and  entered  the  house  with  intent  to  commit  a  felony, 
and  also  witli  liaving  committed  tlie  felony  intended  ;   (2)  in  in- 
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dictments  for  embezzlement  by  clerks,  servants,  or  persons  in  the 
public  service,  the  prosecution  may  charge  any  number  of  distinct 
acts  of  embezzlement,  not  exceeding  three,  which  may  have  been 
committed  against  the  same  master  within  six  months  inclusive, 
(24  &  25  Vict.  c.  96,  s.  71 ;  Harris,  p.  366.) 

Q.  What  is  the  effect  of  charging  a  defendant  with  different 
offences  in  different  counts  of  the  same  indictment  ? 

A.  (1)  In  treason  there  may  be  different  counts  charging  the 
defendant  wdtli  different  kinds  of  treason.  (2)  In  felony  there 
is  no  objection  in  point  of  law  to  charging  several  different 
felonies  in  different  counts,  whether  of  the  same  or  a  different 
character.  But  in  practice,  as  this  would  embarrass  the  prisoner 
in  his  defence,  it  is  allowed  to  be  ground  for  quashing  the  indict- 
ment, though  not  for  a  demm-rer  or  motion  in  aiTcst  of  judgment. 
(3)  A  felony  may  not  be  joined  with  a  count  in  the  same  indict- 
ment for  a  misdemeanom\  The  indictment  will  be  bad  if  de- 
murred to,  or  judgment  may  be  arrested  if  the  verdict  has  been 
guilty  on  the  whole  indictment,  but  not  if  the  prisoner  is  con- 
victed of  the  felony  alone.  (4)  An  indictment  for  misdemeanour 
may  contain  several  counts  for  different  offences,  even  though  the 
punishments  for  each  may  be  different,  provided  that  the  legal 
character  of  the  substantive  offences  charged  is  the  same.  Thus 
several  assaults  or  several  libels  may  be  charged  in  the  same  in- 
dictment.    (Harris,  pp.  366 — 368.) 

Q.  Are  there  any  cases  in  which  exceptions  exist  to  the  rule, 
that  distinct  felonies  may  not  be  charged  in  different  counts  of 
the  same  indictment  ? 

A.  (1)  In  an  indictment  for  feloniously  stealing  a  coimt  or 
counts  may  be  added  for  feloniously  receiving  the  same  property 
knowing  it  to  have  been  stolen,  and  vice  versa.  (2)  In  larceny 
several  counts  for  any  number  of  distinct  acts  of  stealing,  not 
exceeding  tlu'ee,  from  the  same  person,  within  six  calendar 
months  from  first  to  last.  (3)  A  similar  rule  exists  with  regard 
to  three  acts  of  embezzlement.      (Harris,  p.  367.) 

Q.  "When  may  a  count  be  inserted  in  the  indictment,  charging 
a  prisoner  with  a  previous  conviction  ? 

A.  In  indictments  for — (1)  felonies  mentioned  in  the  Larceny 
Act ;  or  (2)  for  offences  under  the  Coinage  Act,  provided  that 
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the  previous  convietion  be  for  the  same  offence  against  that  or 
some  other  Coinage  Act,     (24  &  25  Viet.  c.  9C,  ss.  37,  IIG.) 

Q.  "Wliat  is  a  cnminal  information  ? 

A.  It  is  a  eompLaint  by  tlie  Cro"ttTi  in  tlie  Queen's  Bench 
Division  in  respect  of  some  offence,  not  a  felony,  whereby  the 
offender  is  brought  to  trial  icitJiout  a  prcrioii.s  fiiidituj  hij  a  (jraiid 

Criminal  infnnnatioiis  are  of  two  kinds — (1)  informations  ex 
officio ;  (2)  informations  b}'  the  master  of  the  Crown  Office. 

Q.  AMien  will  an  information  ex  officio  lie  ? 

A.  Only  at  the  suit  of  the  Attorney-General  in  the  Queen's 
Bench  Division,  and  for  a  misdemeanour.  Such  a  misdemeanom* 
must  be  one  which  peculiarly  tends  to  distm-b  or  endanger 
G-overnment,  or  to  interfere  with  public  justice,  or  to  molest 
public  officers :  for  example,  a  seditious  libel  or  riot.  (Hams, 
p.  371.) 

Q.  For  what  A\-ill  an  information  by  the  master  of  tli<'  Crown 
Office  lie  ? 

A.  This  is  filed  in  the  Queen's  Bench  Di-vision  by  the  master 
of  the  Crown  Office,  at  the  instance  of  an  individual.  But  leave 
of  the  court  has  to  be  obtained  before  it  can  be  filed.  Tliis 
leave  is  obtained  by  motion  for  a  rule  ;//.s/,  and  must  be  supported 
by  an  affidavit  of  the  facts ;  and  a  recognizance  must  be  filed  in 
the  Crown  Office  in  a  penalty  of  50/.  to  prosecute  such  in- 
formation. It  lies  only  for  gross  misdemeanours,  which,  on 
account  of  their  magnitude  or  pernicious  tendency,  deserve  a 
most  jniblic  condemnation,  as  bribery  at  elections,  and  aggra- 
vated libels.     (Harris,  p.  372  ;  Crown  Office  Bules,  188G.) 

Q.  Explain  briefly  the  duties  of  the  grand  jury. 

A.  Tlie  grand  jmy  are  a  number  of  the  first  gentlemen  of  the 
county,  not  more  tlian  twonty-tln-ee  in  number  or  less  than 
twelve.  Being  sworn,  tlie  judge  directs  their  attention  to 
jioints  in  the  cases  whicli  rcfjuiro  it.  Tliis  is  called  tlu^  judge's 
charge.  The  grand  jury  withdraw  witli  the  bills  of  indictment, 
examine  the  witnesses  for  tlie  prosecution  but  not  for  the 
defence.  Their  duty  is  to  see  if  there  is  sufficient  ground  to  put 
the  accused  on  his  trial.  If  the  majority  of  them  think  that  the 
evidence  makes  out  a  prima  facie  case  the  words  "  a  true  bill  " 
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are  endorsed  on  the  back  of  the  bill;  if  otherwise,  the  words 
"  not  a  true  bill."  They  return  into  court,  and  the  clerk  of 
arraigns  or  clerk  of  the  peace  declares  their  conclusions  on  the 
bills  which  they  have  considered.  They  cannot  ignore  a  bill  on 
the  ground  of  insanity,  which  is  a  question  for  the  petty  jury. 
(Harris,  pp.  383—385.) 

Q.  Is  there  any  check  upon  the  right  of  persons  to  prefer 
indictments  to  the  grand  jury  ? 

A.  The  general  rule  is,  that  any  person  may  prefer  a  bill  of 
indictment,  either  for  felony  or  misdemeanour,  against  any 
other  before  a  grand  jury  without  any  previous  inquiry  before 
magistrates  or  otherwise  into  the  matter.  This  right  may  very 
easily  be  abused.  It  has  therefore  been  provided  by  the  Vexa- 
tious Indictments  Act,  22  &  23  Yict.  c.  17,  that  for  the  following 
offences,  i.e.,  perjmy,  subornation  of  perjmy,  conspiracy,  obtain- 
ing property  by  false  pretences,  keeping  a  gambling  house, 
keeping  a  disorderly  house,  indecent  assault,  and  (by  the  Debtors 
Act,  1869)  certain  misdemeanours, — an  indictment  cannot  be 
presented  to  a  grand  jury  unless  one  of  certain  steps  have  been 
taken.  By  the  Criminal  Law  Amendment  Act,  1885,  all  mis- 
demeanours thereby  created  fall  within  this  Act. 

Q.  ^Yliat  are  the  steps  one  of  which  must  be  taken  to  enable 
an  indictment  to  be  presented  for  one  of  the  foregoing  crimes  ? 

A.  (1)  The  prosecutor,  or  other  person  presenting  the  indict- 
ment, must  have  been  bound  by  recognizance  to  prosecute  or  give 
evidence  ;  or  (2)  the  accused  must  have  been  detained  in  custody 
or  bound  by  recognizance  to  appear  and  answer  the  indictment ; 
or  (3)  the  indictment  must  have  been  preferred  by  the  direction, 
or  with  the  consent  in  writing,  of  a  judge  of  the  High  Court,  or 
the  attorney  or  solicitor-general ;  or  (4)  in  the  case  of  an  indict- 
ment for  perjury,  the  direction  of  any  court,  judge,  &c.,  autho- 
rized by  14  &  15  Yict.  c.  100,  to  direct  a  prosecution  for  perjury 
must  have  been  given.     (22  &  23  Yict.  c.  17.) 

Q.  Is  there  any  penalty  on  a  person  who,  having  availed 
himself  of  the  provisions  of  the  Yexatious  Indictments  Act, 
has  failed  to  secure  a  conviction  ? 

A.  He  may  be  ordered  by  the  coiu't  to  pay  the  costs  of  the 
accused's  defence.     (30  &  31  Yict.  c.  35,  s.  2.) 
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Q.  Your  client.  A.,  having  consulted  you  on  certain  facts, 
•which,  in  your  opinion,  amount  to  a  conspiracy  by  B.,  C,  and 
D.  to  commit  an  unlawful  act,  what  course  should  you  advise 
A.  to  take  to  put  B.,  C,  and  D.  upon  their  trial  for  such  con- 
spiracy ?     Mention  the  steps  seriatim  and  in  detail. 

A.  Conspiracy  falls  within  the  Vexatious  Indictments  Act, 
and  you  must  therefore  bring  B.,  C,  and  D.  before  the  magis- 
trates by  a  summons  or  warrant,  for  which  you  apply  to  the 
magistrates,  and  which  must  be  served  or  executed  on  the  defen- 
dants. You  must  attend  with  your  evidence  on  the  return  of 
the  summons,  and  get  them,  if  possible,  committed  for  trial. 
Then  prepare  the  indictment ;  present  it  to  the  grand  jury,  who 
will  ignore  it  or  find  a  true  bill,  as  the  case  may  bo.  Y'ou  will 
deliver  briefs  to  counsel,  and  have  youi-  evidence  prepared  for  the 
trial,  if  a  true  bill  is  found.  If  the  magistrates  do  not  send 
the  defendants  for  trial,  you  may  insist  on  being  bound  over 
yourself  to  prosecute;  but  you,  of  course,  run  the  risk  of  having 
to  pay  the  defendants'  costs  if  they  are  acquitted. 

Q.  Is  there  any  limit  as  to  time  within  which  an  indictment 
must  be  preferred  for  an  offence  ?  if  so,  give  five  instances  of 
offences,  and  time. 

A.  Generally  there  is  no  limit  to  the  time  within  which  an 
indictment  may  be  preferred.  The  following  are  exceptions  to 
the  rule  : — 

(1)  Treason,  in  general,  if  committed  in  Great  Britain,  must 

be  prosecuted  within  three  years.     (7  c^  S  AYill.  3,  c.  3, 
s.  5.) 

(2)  Gaming  offences  under  the  statute,  within  twelve  months. 

(JJ  Geo.  4,  c.  69,  s.  4.) 

(3)  Offences   under   the   Customs   Act,  within   three  years. 

(16  &  17  Vict.  c.  107,  s.  303.) 

(4)  Bribery  at  parliamentary  elections,  within  one  year.     (17 

ct  18  Vict.  c.  102,  s.  14 ;  26  Vict.  c.  29,  s.  5.) 
(0)  Indictments  or  informations  upon  penal  statutes,  where 
the  forfeiture  is  to  the  Crown  only,  within  two  years; 
and  where  the  forfeiture  is  to  the  Crown  and  the  pro- 
secutor, within  one  year.     (31  Eliz.  c.  5.) 
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Certiorari. 

Q.  What  is  a  writ  of  certiorari,  and  on  what  grounds  may  it 
he  obtained  ? 

A.  It  is  a  writ  issuing  from  the  Queen's  Bench  Division, 
whereby  a  criminal  proceeding  is  removed  from  an  inferior 
court  into  the  Queen's  Bench  Division,  the  Supreme  Court  of 
Criminal  Jurisdiction.  It  is  directed  to  the  inferior  court,  and 
orders  the  indictment  to  be  returned  into  the  Queen's  Bench 
Division. 

It  may  be  obtained  by  the  Attorney- General  on  behalf  of  the 
Crown  as  of  right.  In  other  cases  it  must  be  shown  by  the 
party  demanding  it,  whether  prosecutor  or  defendant,  either 
(a)  that  a  fair  trial  cannot  be  had  in  the  court  below;  or  (b)  that 
some  question  of  more  than  usual  difficulty  or  importance  is 
likely  to  arise  upon  the  trial ;  or  (c)  that  a  view  of  the  premises 
may  be  necessary ;  or  (d)  that  a  special  jury  may  be  requisite 
to  insure  a  satisfactory  trial.     (16  &  17  Vict.  c.  30,  s.  4.) 

Q.  How  is  a  certiorari  obtained  ? 

A.  It  may  be  obtained  by  the  Crown  as  of  right.  In  other 
cases  it  is  obtained  on  motion  supported  by  affidavit,  showing- 
one  of  the  grounds  above  mentioned. 

If  granted  at  the  instance  of  the  defendant,  he  must  enter 
into  a  recognizance  for  his  appearance,  and  that  if  convicted  he 
will  pay  the  prosecutor  his  costs  incurred  subsequent  to  the 
removal  of  the  indictment,  and  if  at  the  instance  of  the  prosecutor, 
he  must  enter  into  a  recognizance  to  pay  the  defendant,  if 
acquitted,  the  like  costs.     (Harris,  pp.  392 — 394.) 

The  Trial  and  Evidence. 

Q.  How  is  the  prisoner  brought  up  at  the  assizes  or  quarter 
sessions  ? 

A.  Unless  he  has  been  previously  committed  to  prison 
under  a  warrant,  if  an  indictment  is  found  at  the  assizes  or 
sessions,  the  clerk  of  indictments  or  of  the  peace,  upon  the  appli- 
cation of  the  prosecutor,  will  grant  a  certificate  of  such  indict- 
ment having  been  found.  Upon  production  of  this  certificate  a 
justice  will  issue   his  warrant   to  apprehend  the  person ;    or  a 

N,  X 
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bench  warrant  may  issue,  which  is  a  warrant  signed  at  the 
assizes  by  the  judge  or  at  the  sessions  by  two  justices  of  the  peace. 
(Harris,  pp.  387,  388.) 

Q.  Wliat  is  meant  by  aiTaigning  tlie  prisoner  Y 

A.  Calling  him  to  the  bar,  reading  the  indictment  to  him, 
and  asking  him  whether  he  is  guilty  or  not. 

Q.  If  the  prisoner  stands  mute  what  course  may  be  adopted  ? 

A.  If  he  stands  mute  of  malice,  though  formerly  this  had  the 
force  of  a  con'sdction,  the  court  may  now  order  a  plea  of  not 
guilty  to  be  entered  on  behalf  of  such  person.  If  he  is  mute 
"  ex  vmtationc  Dei,''  the  same  plea  would  always  have  been 
entered.     (Ilan'is,  p.  397.) 

Q.  T^^lat  is  meant  by  tm-ning  Queen's  evidence  ? 

A.  When  sufficient  evidence  of  a  felony  cannot  be  obtained 
from  other  quarters,  and  when  one  of  several  persons  accused 
can  supply  this  defect,  and  the  presiding  judge  approves,  one  of 
the  prisoners  may  be  put  into  the  box  to  give  evidence  against 
the  others,  and  a  verdict  of  acquittal  will  be  taken  against  him. 
But,  of  course,  his  evidence  being  that  of  an  accomplice,  is 
regarded  with  suspicion,  and  requires  corroboration.  (Harris, 
p.  400.) 

Q.  Wliat  dilferent  ])loas  may  be  pleaded  by  the  prisoner  ? 

A.  (1)  Plea   to   tlie   jurisdiction.       (2)  Plea   in   abatement. 

(3)  Special  plea  in  bar,  being  either  (a)  autrefois  aequii  ; 
(b)    autrefois   convict ;     (c)  autrefois    attaint ;     or    (d)    jjardon. 

(4)  General  issue  of  not  guilty. 

Q.  T^Tiat  is  meant  by  tlie  plea  of  autrefois  acquit  ? 

A.  Tliat  the  prisoner  has  been  previously  tried  for  the  same 
offence  and  acquitted.  The  test  as  to  whether  the  same  offence 
is  being  charged  over  again  apjoears  to  be,  whether  the  facts 
charged  in  tlie  second  indictment  would,  if  true,  have  sustained 
the  first.  Tims,  an  acquittal  for  mui'der  may  be  pleaded  in  bar 
of  an  indictment  for  manslaughter,  and  vice  versa.  But  an  ac- 
quittal as  accessory  Avill  not  bar  an  indictment  as  principal,  or 
vice  versa.     (Hams,  j).  40i.) 

Q.  AVliat  is  the  plea  of  autrefois  convict,  when  should  it  be 
pleaded,  and  how  is  it  proved  ? 

A.  This  is  a  special  plea  in  bar,  and  may  be  pleaded  where 
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the  defendant  lias  formerly  been  convicted  for  tlie  same  offence 
for  which  he  is  now  indicted.  The  test  as  to  the  identity  of  the 
crime,  and  the  general  rules  as  to  the  plea,  are  the  same  as 
those  relating  to  the  plea  of  autrefois  acquit. 

Q.  What  is  a  demurrer  to  an  indictment  ?  And  what  is  the 
effect  of  a  decision  upon  the  argument  of  a  demurrer  ? 

A.  It  is  an  objection  on  the  part  of  the  defendant,  whereby 
he  admits  the  facts  alleged  in  the  indictment  to  be  true,  but 
insists  that  they  do  not  in  point  of  law  amount  to  the  crime 
with  which  he  is  charged. 

If  judgment  on  the  demurrer  is  given  for  the  defendant,  it  is 
to  the  effect  that  he  be  discharged,  provided  that  the  objection 
be  a  substantial  one ;  if  it  be  a  formal  objection,  that  the 
indictment  be  quashed.  If  judgment  is  given  against  the  de- 
fendant in  felonies  the  judgment  is  final ;  in  misdemeanours 
it  is  final  unless  the  court  should  afterwards  permit  the  de- 
fendant to  plead  over.     (Harris,  pp.  408,  409.) 

Q.  What  are  the  different  kinds  of  challenges  to  the  jury  ? 

A.  (1)  For  cause  shown.  (2)  Peremptory.  The  former  are 
divided  into  (a)  to  the  array,  when  exception  is  taken  to  the 
whole  panel ;  (b)  to  the  poll,  when  particular  individuals  are 
objected  to. 

Q.  On  what  ground  may  a  challenge  be  made  to  the  array  ? 

A.  On  the  ground  of  some  partiality  or  default  in  the  sheriff, 
or  the  person  who  arrayed  the  panel.  It  may  either  be  (1)  a 
principal  challenge,  which  is  founded  on  some  manifest  partiality, 
as  if  the  sheriff  be  the  prosecutor  or  person  in  charge,  or  (2)  a 
challenge  for  favour,  where  the  ground  of  partiality  is  less 
direct,  as  when  one  of  the  parties  is  tenant  of  the  sheriff. 

Q.  What  peremptory  challenges  are  there  ? 

A.  In  felonies,  the  prisoner  has  twenty  peremptory  challenges. 
In  treason  he  has  thirty-five.  In  misdemeanour  he  has  none  as 
a  right,  but  it  is  usual  in  England  at  least,  though  not  in 
Ireland,  on  application  to  the  proper  officer,  for  him  to  abstain 
from  calling  any  name  objected  to  by  the  prosecution  or  defen- 
dant within  reasonable  limits. 

X  2 
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Q.  State  some  cases  in  which  the  accused,  or  tho  hiisltaiid  or 
A\'ife  of  the  accused,  may  give  evidence. 

A.  It  is  a  general  jirinciple  of  English  law,  that  no  one  is 
bound  to  criminate  himself,  and  neither  the  accused,  nor  his 
husband  or  wife,  can  give  evidence  either  for  the  prosecution  or 
for  the  defence.  (38  &  39  Yict.  c.  88,  s.  4.)  But  (1)  in  the 
case  of  sending  an  imseaworthy  ship  to  sea,  the  accused  may 
give  evidence.  (2)  Also  a  person  charged  with  buying  or 
reeei\ang  arms,  equipments,  &c.,  from  a  soldier,  or  the  husband 
or  wife  of  such  person,  may  give  evidence.  (42  &  43  Vict.  c.  33, 
s.  149.)  (3)  In  the  case  of  an  offence  under  the  Conspu'acv  and 
Protection  of  Property  Act,  1875,  the  parties,  their  husbands  or 
wives,  are  competent  witnesses.  (38  &  39  Vict.  c.  86,  s.  11.) 
(4)  Under  the  Explosive  Substances  Act,  1883  (46  &  47  Yict. 
c.  3),  s.  4,  the  accused  person,  and  his  wife  or  husband,  may  give 
e^'idence.  (5)  In  indictments  or  proceedings  for  the  purpose  of 
trying  or  enforcing  a  civil  right  only.  (40  Vict.  c.  14,  s.  1.) 
For  example,  on  indictment  for  the  non-repair  of  a  public  high- 
way or  bridge,  or  for  a  nuisance  to  any  public  highway,  &c. 
(6)  In  eases  of  personal  injury  {c.  g.,  assault)  by  husband  to 
vrde,  and  rice  versa.  (7)  Under  the  Married  "Women's  Pro- 
perty Acts,  1882  and  1884,  husband  and  wife  can  give  evidence 
against  the  other  in  matters  relating  to  property.  (8)  Under 
the  Criminal  Law  Amendment  Act,  1885,  the  prisoner,  and 
his  or  her  husband  or  wife,  are  competent,  but  not  compellable, 
witnesses,  on  the  trial  of  any  offences  under  that  act,  and 
certain  offences  under  24  &  2-5  Vict.  c.  100,  as  rape,  indecent 
assault,  and  abduction.      (48  &  49  Vict.  c.  69.) 

Q.  AVliat  was  a  jury  "  niedietate  lingua; "  ? 

A.  Fonnerly,  in  cases  of  felony  or  misdemeanour,  but  not  of 
treason,  an  alien  had  a  right  to  be  tried  by  a  jury  half  of  whose 
number  were  aliens,  or  at  least,  if  not  half,  as  many  as  the  town 
or  jilace  coidd  fm-nish.  Ijut  this  privilege  was  taken  away  by 
the  Naturalization  Act,  1870,  and  an  alien  is  now  tried  as  if  he 
were  a  natm*al  born  subject. 

Q.  AVhen  may  a  special  jury  be  obtained':' 

A.  Only  in  misdemeanours  wlien  the  record  is  in  the  Queen's 
Bench  Division,  and  by  pennission  of  the  couii,  on  the  motion  of 


PKOCEDiniE  IN  CllIMlXAL  CASES.  309 

either  prosecutor  or  defendant.  Tliere  is  no  power  to  order  a 
special  jury  in  cases  of  felony.  The  party  ajoplying  for  the 
special  jury  must  pay  the  extra  fees  and  expenses,  unless  the 
com-t  certifies  that  it  was  a  proper  case  to  be  tried  by  a  special 
jury. 

Q.  On  an  indictment  for  felony  the  prosecution  proposes  to 
ask  a  witness,  who  formerly  acted  as  solicitor  for  the  defendant, 
questions  tending  to  show  that  the  prisoner  consulted  the  soli- 
citor with  the  view  to  further  the  felonious  act.  Can  such  a 
question  be  objected  to  ? 

A.  It  cannot  be  objected  to.  Professional  privilege  does  not 
extend  to  communications  made  in  furtherance  of  any  criminal, 
or  fraudulent  purpose.  {E.  v.  Cox,  14  Q.  B.  D.  153 ;  54  L.  J. 
M.  C.  41 ;  52  L.  T.  N.  S.  25 ;  33  W.  R.  396;  15  Cox,  611.) 

Q.  In  order  to  invalidate  the  testimony  of  a  witness  may  he 
be  asked — 1.  If  he  has  been  previously  convicted.  2.  If  he  has 
been  guilty  of  any  crime  of  which  he  has  not  yet  been  convicted. 
3.  If  he  has  been  guilty  of  any  disgraceful  act  in  his  past  life  ? 

A.  1.  He  may  be  asked  this,  and  if  he  does  not  admit  it  the 
conviction  may  be  proved.  2.  He  may  be  asked  this,  but  if  the 
com't  is  of  opinion  that  there  is  reasonable  ground  to  apprehend 
danger  to  the  witness  from  his  being  compelled  to  answer,  it  will 
not  compel  him  to  answer.  3.  He  may  be  asked  this,  but  if  he 
denies  it  his  denial  is  conclusive,  and  he  cannot  be  contradicted, 
unless  the  fact  is  relevant  to  the  issue.     (Harris,  pp.  439,  440.) 

Q.  Are  there  any  cases  in  which  more  than  one  "fitness  is 
required  ? 

A.  1.  In  treason  or  misprision  of  treason  (except  where  the 
overt  act  alleged  is  the  assassination  of  the  Queen,  or  any  direct 
attempt  against  her  life  or  person),  two  witnesses  are  requii'ed. 
They  must  both  be  to  the  same  overt  act  of  treason,  or  one  of 
them  to  one  overt  act,  and  another  to  another  overt  act  of  the 
same  species  of  treason.  2.  In  perjmy  there  must  be  two  wit- 
nesses, but  it  will  be  sufficient  if  the  second  corroborates  in  any 
material  particular  what  the  first  has  said. 

Q.  How  is  the  evidence  of  an  accomplice  viewed  ? 

A.  With  great  suspicion,  and,  unless  corroborated  in  some 
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material  part  by  other  evidence,  the  jiidge  vdW  dh-ect  the  jiiry 
not  to  convict. 

Q.  How  is  the  attendance  of  witnesses  secured? 

A.  If  the  witnesses  have  been  examined  before  tlie  magistrate 
they  are  usually  bound  over  by  recognizance  to  appear  at  the 
trial  and  give  evidence.  If  they  do  not  appear,  the  recognizances 
may  be  estreated,  and  the  penalty  le^•ied. 

All  other  witnesses  may  be  compelled  to  attend  by  subpoena, 
which  is  obtained  either  at  the  CroAvn  Office  in  London,  or  of 
the  clerk  of  assize,  or  clerk  of  the  peace  at  the  sessions.  (Harris, 
p.  442.) 

Q.  What  penalty  is  incmTcd  by  a  witness  Avho  does  not  obey 
a  subjicona  ? 

A.  If  the  writ  has  been  issued  out  of  the  Crown  Office,  the 
Q-ueen's  Bench  Division,  upon  application,  "\rill  grant  an  attach- 
ment for  contempt  of  court.  In  other  cases  tlie  ju'oceedings 
must  be  by  way  of  indictment.     (Ilan-is,  pp.  442,  443.) 

Q.  Wliat  power  is  there  to  allow  their  expenses  to  Aritnesses  ? 

A.  In  felonies  the  court  may  order  payment  to  the  prosecutor 
and  his  Aritnesses  of  a  reasonable  smn  for  expenses,  trouble,  and 
loss  of  time,  and  this  whetlier  the  result  of  the  trial  be  a  convic- 
tion or  acquittal,  or  no  bill  be  found,  and  even  tliough  no  bill  is 
preferred.  A  like  reasonable  sum  may  be  ordered  to  be  paid  to 
those  who  bond  fide  attend  the  coui't  in  obedience  to  their  recog- 
nizances or  subpoena.  A  magistrate  may  also  grant  to  any  ■wit- 
nesses examined  before  him,  whether  the  prisoner  is  committed 
or  not,  a  ceriificate  for  his  expenses. 

In  many  cases  of  misdemeanour  there  is  a  like  power  of  order- 
ing payment  f)f  witnesses'  expenses.  Each  of  tlie  Criminal  Con- 
solidation Acts  provides  that  the  comi  before  whom  any  indict- 
able misdemeanour,  pimishable  under  such  act,  is  prosecuted 
may  allow  the  expenses  of  witnesses,  as  in  felony.  The  like 
power  applies  to  the  expenses  of  witnesses  present  who  appear 
after  having  been  bound  by  recognizance  by  the  examining 
magistrate  to  give  evidence.     (Harris,  pp.  444,  445.) 

Q.  May  the  defendant  or  the  plaintiff  over  ho  ordered  to  pay 
the  costs  of  the  jtrosecution? 

.1.  On  a  conviction  for  treason  or  felon}',  llie  court  may  order 
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the  prisoner  to  pay  the  whole  or  part  of  the  costs  of  the  trial ; 
and  in  cases  of  assault  the  defendant,  on  conviction,  may  he 
made  to  pay  the  prosecutor's  costs,  and  a  reasonable  allowance 
for  loss  of  time.  The  prosecutor  of  any  offences  coming  within 
the  Vexatious  Indictments  Act  may  also  he  required  to  pay  the 
defendant's  costs  on  the  acquittal  of  the  latter ;  and  in  private 
I)rosecutions  for  libel,  the  defendant  may  also  recover  liis  costs 
from  the  prosecutor.     (Harris,  pp.  445,  446.) 

Q.  On  whom  is  the  hmxlen  of  proof  in  criminal  cases  ? 
A.  On  the  prosecution  as  a  rule ;  unless  it  is  shifted  by  act  of 
parliament,  as  where  it  is  declared  penal  (1)  to  possess  public 
stores  marked  with  a  broad  arrow ;  or  (2)  to  possess  coining  tools, 
&c.,  in  which  cases  the  mere  proof  of  the  possession  raises  a  pre- 
sumption of  guilt.     (Harris,  pp.  454,  455.) 

Q.  May  evidence  of  the  bad  character  of  the  prisoner  be  given  ? 
A.  Not  unless  evidence  has  previously  been  given  of  his  good 
character. 

Q.  What  sort  of  evidence  of  the  good  character  of  the  prisoner 
may  be  given  ? 

A.  "Witnesses  may  be  called  to  speak  to  the  general  good 
character  of  the  prisoner,  but  not  to  prove  particular  acts.  Their 
evidence  must  be  as  to  the  general  reputation  of  the  prisoner, 
and  not  as  to  the  witness's  own  opinion.  So  general  evidence  of 
good  character  may  only  be  disproved  by  general  e^adence  of  bad 
character,  and  not  by  particular  cases  of  misconduct. 

Q.  In  what  cases  may  evidence  of  other  offences  be  given  ? 
A.  (1)  In  treason,  conspiracy,  sedition,  libel,  &c.  (2)  To  i)rove 
the  guilty  knowledge  of  the  defendant,  &c. ;  i.  e.,  on  an  indictment 
for  uttering  forged  bank  notes  or  counterfeit  coin  it  may  be 
proved  that  the  defendant  at  other  times  uttered  or  had  in  his 
possession  other  forged  bank  notes  or  counterfeit  coin.  (3)  AVhere 
it  is  necessary  to  prove  mahee  or  intent,  evidence  of  other  offences 
showing  this  may  be  given.  Thus,  on  a  trial  for  mm^ler,  evi- 
dence of  former  unsuccessful  attempts  or  tlireats  to  mmxler  would 
be  admissible. 

Q.  State  the  rule  as  to  the  confessions  admissible  in  criminal 
cases. 

A.  Confessions  must  be  free  and  voluntary.     No  confession  is 
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admissible  which  is  made  in  consequence  of  any  indueoraent  of  a 
temporal  nature,  having  reference  to  the  charge  against  the 
prisoner,  held  out  by  a  person  having  authority  in  the  matter  of 
his  i)rosecution.  But  indueomcnts  of  a  spiritual  or  moral  nature 
do  not  render  the  confession  inadmissible. 

Q.  May  a  deposition  taken  before  the  magistrate  ever  be  read 
at  the  trial  ? 

A.  If  a  -vN-itness  is  dead  or  too  ill  to  travel,  or  purposely  kept 
out  of  the  way  by  the  prisoner  or  his  friends,  his  depositions 
before  the  magistrate  may  be  read,  provided  that  they  were  taken 
in  the  presence  of  the  accused,  and  that  he  had  an  opportunity 
of  cross-examining  him.  (11  &  12  Vict.  c.  42,  s.  17.) 
Q.  How  is  a  previous  coimction  proved  ? 
A.  By  a  copy  of  the  record,  i.e.,  the  indictment,  trial,  conviction 
and  judgment,  omitting  formal  parts,  certified  under  the  hand  of 
the  clerk  of  the  court,  or  other  officer  ha%'ing  the  custod}'  of  the 
records  of  the  court  where  such  conviction  took  jtlace,  or  his 
deputy.  (14  c^  15  Viet.  c.  1),  s.  13.)  The  identity  of  the 
prisoner  with  tlie  person  mentioned  in  the  record  must,  of  course, 
be  proved.  A  summary  con^•i^•tion  may  be  jiroved  by  a  copy  of 
the  convictitjn,  purporting  to  be  signed  by  any  justice  of  the 
peace  having  jmisdiction  over  tlie  offence  in  respect  of  which 
such  conviction  was  made,  or  by  the  clerk  or  other  officer  of  any 
com-t  to  which  such  conviction  has  been  retm'ned.  (34  &  35 
Vict.  c.  112,  s.  18.) 

Q.  Are  there  any  means  of  taking  tlie  testimony  of  a  witness 
whose  death  is  apprehended  ? 

.1.  If  it  appears  to  some  justice  of  the  peace,  and  it  is  the 
opinion  of  a  registered  medical  practitioner,  that  some  person 
able  to  give  material  evidence  as  to  an  indictable  offence  is  not 
likely  to  get  better,  and  it  is  not  practicable  to  taki-  liis  deposi- 
tion in  the  ordinary  way,  the  justice  may  take  in  writing  the 
statement  on  oath  of  tlie  person  who  is  ill,  o]iportunity  being 
given  to  tlie  other  i>arty,  i.e.,  tlie  prosecutor  or  tlu;  accused,  to 
cross-examine  the  deponent.  If  on  the  tiial  il  is  proved  that 
the  deponent  is  dead  or  will  never  be  al»le  to  tl■a^■el  or  give 
evidence,  the  statement  may  be  read  in  evidence.  (30  &  31 
Vict.  c.  30,  s.  0.) 
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Q.  When  is  a  declaration  hy  a  deceased  person  as  to  a  crime 
admissible  in  evidence  ? 

A.  When  such  person  has  given  up  all  hope  of  getting  better, 
and  the  declaration  relates  to  the  crime  which  is  actually  being 
prosecuted,  and  the  death  is  caused  by  such  crime. 

Q.  In  Avhat  cases  may  a  j)revious  conviction  be  alleged  in  the 
indictment  ? 

A.  In  the  case  of  indictments  for  (1)  any  felony;  or  (2)  utter- 
ing or  possessing  false  or  counterfeit  coin;  or  (3)  obtaining 
goods  or  money  by  false  pretences;  or  (4)  a  conspiracy  to 
defraud ;  or  (5)  any  misdemeanour  under  the  Larceny  Act, 
if  the  prisoner  has  been  found  guilty,  then,  if  he  has  been 
previously  convicted  of  any  of  the  foregoing  crimes,  he  may  be 
asked  whether  he  has  been  so  previously  convicted,  the  pre^dous 
conviction  being  alleged  in  the  indictment.  If  he  denies  it,  the 
jury  are  then  sworn  to  inquii-e  as  to  the  pre^-ious  conviction, 
that  is,  whether  the  accused  was  the  person  so  convicted. 
(Harris,  p.  475.) 

Q.  May  evidence  of  a  previous  conviction  of  the  j)risoner  ever 
be  given  before  verdict  on  the  prior  charge  ? 

A.  It  may  only  be  given  when  the  prisoner  has  called 
evidence  of  good  character.     (Harris,  p.  476.) 

For  cases  where  such  evidence  may  be  given  after  a  verdict  on 
the  prior  count,  see  last  answer. 

Q.  What  course  may  be  adopted  if  the  jury  disagree  on  a 
criminal  trial  ? 

A.  The  court  may  discharge  the  jury  if  they  think  fit ;  and 
the  prisoner  will  then  be  tried  by  a  fresh  jury.  Or  the  judge 
might,  if  he  pleased,  order  the  jury  to  be  locked  up  until  they 
agree,  or,  if  the  trial  is  on  circuit,  accompany  him  from  town  to 
town. 

It  must  be  remembered  that,  in  all  criminal  cases,  the  verdict 
of  the  jury  must  be  unanimous. 


Motion  in  Arrest  of  Judgment. 

Q.  What  is  meant  by  a  motion  in  arrest  of  judgment  ? 

A,  This  may  be  made  if  the  prisoner  has  been  found  guilty. 
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It  is  for  some  defect  in  law  apparent  on  tlie  face  of  the  record, 
and  not  for  an  in-efrularit}'  in  the  jiroceediiigs.  The  objection 
must  be  a  substantial  one,  and  the  defect  must  not  have  been 
amended  during  the  trial  or  by  the  verdict.     (Harris,  p.  477.) 


Punishment. 

Q.  Wliat  is  the  punisliinent  for  felonies  f(H-  wliich  no  express 
provision  is  made  Y 

A.  Penal  servitude  for  not  more  than  seven  or  less  than  five 
years,  or  imp.  not  exceeding  two  years,  and,  if  a  male,  whipping 
once,  twice,  or  thrice.  (7  &  8  Geo.  4,  c.  28,  s.  8 ;  20  ».^  21 
Vict.  c.  3,  s.  2 ;  27  &  28  Viet.  c.  47,  s.  2.) 

Q.  "Wliat  is  the  usual  punisliment  for  felony  after  a  previous 
con^iction  for  felony  ? 

A.  Pro\'ided  the  latter  felony  is  not  simple  larceny,  the 
punishment  is  p.  s.  for  life  or  for  not  less  than  five  years,  or 
imp.  not  exceeding  four  years,  and,  in  the  case  of  a  male, 
whipping  once,  twice,  or  tlu-ice.     (Harris,  p.  486.) 

The  least  punishment  which  can  be  awarded  to  a  person 
con\'icted  of  a  ciime  punishable  with  p.  s.  after  a  previous 
conviction  for  felony,  is  seven  years  p.  s.  (27  &  28  Vict.  c.  47, 
B.  2.) 

Q.  What  is  tlie  punishment  for  simple  larceny  after  a  previous 
conviction  for  felony  ? 

A.  P.  s.  from  seven  to  ten  years,  or  imp.  not  exceeding  two 
years,  'witli  or  without  hard  labour  or  solitary  confinement,  and, 
in  the  case  of  a  male  under  IG  years  of  age,  with  or  without  a 
whipping.     (24  &  25  Vict.  c.  96,  s.  7.) 

For  simple  larceny  after  pre\'ioiU3  couNdction  for  an}'  indictable 
misdemeanour  under  the  Larceny  Act,  p.  s.  for  fi\'e  to  seven 
years,  or  imp.  not  exceeding  one  year,  with  or  without  hard 
laboiu'  or  solitary  confinement.     {Ih'uL,  s.  8.) 

Q.  If  a  prisoner  is  found  guilty  of  several  distinct  ofi'ences  on 
different  counts,  may  he  be  sentenced  to  terms  of  imprisonment 
the  second  to  commence  at  the  expiration  of  tlie  first  Y 

A.  He  may  be.     {R.  v.  Castro,  L.  R.  5  Q.  B.  I).  4fm.) 
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Q.  What  is  the  smallest  amount  of  penal  servitude  which  can 
be  awarded  ? 

A.  Five  years.  (27  &  28  Yict.  c.  47,  s.  2 ;  42  &  43  Vict. 
c.  55,  s.  1.) 

Q.  What  as  a  general  rule  is  the  longest  term  of  imprison- 
ment which  can  be  awarded  ? 

A.  Two  years;  but  under  some  statutes  imp.  to  the  extent  of 
tliree,  four,  or  more  years  may  be  awarded.      (Harris,  p.  489.) 

Q.  When  may  hard  labour  be  given  as  a  punishment  ? 

A.  In  nearly  all  cases  of  felony  and  certain  cases  of  mis- 
demean  om-.  Each  of  the  Criminal  Consolidation  Acts,  1861, 
provides  that  the  court  may  add  hard  labour  to  imprisonment  in 
cases  of  all  indictable  offences,  whether  felonies  or  misdemeanours, 
under  those  acts.     (Harris,  p.  490.) 

Q.  State  the  chief  cases  in  which  whipping  may  be  awarded. 

A.  (1)  In  the  case  of  juvenile  offenders.  (2)  In  cases  of 
robbery  with  violence,  or  an  attempt  to  choke,  suffocate,  or 
strangle,  (y)  For  felony  after  a  previous  conviction  for  felony. 
(4)  For  felony  for  which  no  particular  punishment  has  been 
provided.     (Harris,  pp.  491,  492.) 

Q.  Is  there  any  limit  to  the  amount  of  solitary  confinement 
which  may  be  awarded  ? 

A.  A  prisoner  may  not  be  kept  in  solitary  confinement  for 
any  longer  period  than  one  month  at  a  time,  or  than  three 
months  in  the  space  of  one  year.     (Harris,  p.  492.) 

Q.  When  may  police  supervision  be  ordered  ? 

A.  When  a  person  is  convicted  on  an  indictment  for  any 
felony,  or  the  offence  of  uttering  false  or  counterfeit  coin,  or  of 
possessing  counterfeit  gold  or  silver  coin,  or  of  obtaining  money 
or  goods  by  false  pretences,  or  of  conspiracy  to  defraud,  or  of 
any  misdemeanour  under  the  Larceny  Act,  if  a  previous  convic- 
tion of  a  crime  is  proved  against  him,  the  Court  may,  in  addition 
to  any  other  punishment,  direct  that  he  is  to  be  subject  to  the 
supervision  of  the  police  for  a  period  of  seven  years  or  less,  com- 
mencing immediately  after  the  expiration  of  the  sentence  passed 
upon  him  for  the  last  of  such  crimes.  (34  &  35  Vict.  c.  112, 
s.  8.) 
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(^.  "\^'lult  is  the  effect  of  a  conviction  for  treason  or  felony 
upon  an  office  held  under  the  Cro^^^l  ? 

A.  Unless  a  pardon  is  received  -w-ithin  two  months  after  the 
conviction  the  office  is  vacated,  and  until  the  expu-ation  of  the 
punishment,  or  a  pardon  has  heen  given,  the  felon  can  hold  no 
office  under  the  Crown,  &c.     (33  &  34  Vict.  c.  23,  s.  2.) 

Q.  May  an  order  be  obtained  for  the  restitution  to  the  prose- 
cutor of  goods  stolen  or  embezzled  from  him  ? 

A.  Yes;  if  any  person  is  guilty  of  any  felony  or  niis- 
demeanoui-,  in  stealing,  embezzling,  or  knowingly  receiving  any 
of  the  property,  and  is  convicted  for  such  offence  on  an  indict- 
ment by  the  owner  of  the  property  or  his  personal  represen- 
tatives, the  property  is  to  be  restored.  But  there  is  an  exception 
as  to  negotiable  instruments  taken  by  a  person  bond  fide  and  for 
value  without  any  reasonable  cause  to  suspect  that  the  same  had 
been  stolen,  &c.  (24  &  25  Vict.  c.  9G,  s.  100.)  An  innocent 
holder  may  even  be  compelled  to  give  up  the  goods;  but  a 
person  who  has  bought  them  in  market  overt,  and  sold  them 
before  the  con\-iction,  cannot  be  compelled  to  pay  their  value. 


New  Trial. 

Q.  AVlien  may  a  new^  trial  be  had  in  criminal  cases  ? 

A.  Only  when  tlic  indictment  has  been  preferred  in  the 
Queen's  Bench  Division  or  has  been  removed  there  by  certiorari^ 
and  only  after  a  conviction,  except  perhaps  where  the  defendant 
has  kept  back  witnesses  for  the  prosecution,  or  where  the  object 
of  the  criminal  proceeding  is  to  try  a  right,  as  in  the  case  of  a 
prosecution  for  the  non-repair  of  roads ;  and  in  all  eases  only  for 
misdemeanours,  and  not  for  felonies.     (Harris,  pp.  497,  498.) 

Q.  Upon  what  grounds  may  a  new  trial  be  obtained  P 

A.  On  such  grounds  as  that  the  prosecutor  has  omitted  to 
(r'wii  due  notice  of  trial,  or  that  the  verdict  has  been  contrary  to 
the  evidence,  or  that  evidence  has  been  improperly  received  or 
rejected,  or  that  there  has  been  a  misdirection  by  the  judge,  or 
that  the  jar}'  have  grossly  misbehaved  themselves.  (Ilanis, 
p.  497.) 
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Error. 

Q.  What  is  a  Avrit  of  error  ? 

A.  A  ^Tit  of  error  is  a  A\Tit  directed  to  a  com-t  directing  it  to 
send  np  the  record  and  proceedings  in  the  indictment  to  the 
coiu-t  in  which  error  lies,  in  order  that  that  cornet  may  examine 
whether  the  error  as  alleged  took  place,  and  may  affirm  or 
reverse  the  judgment  of  the  inferior  cornet.  It  is  never  allowed 
for  a  formal  defect,  but  must  be  grounded  on  some  substantial 
defect  apparent  on  the  face  of  the  record,  as  if  the  indictment 
be  bad  in  substance  or  the  sentence  illegal.  (Harris,  pp.  498, 
499.) 

Q.  To  whom  does  it  lie  ? 

A.  Error  from  inferior  comets  lies  to  the  Queen's  Bench 
Division,  and  is  heard  by  divisional  coiu-ts,  whose  decision  is 
final,  imless  special  leave  to  appeal  to  the  Court  of  Appeal  is 
given  by  the  divisional  court.     (Harris,  p.  501.) 

Error  from  the  High  Court,  including  the  assizes,  lies  to  the 
Court  of  Appeal,  provided  that  no  question  has  been  reserved 
under  11  &  12  Vict.  c.  78,  for  the  Cornet  for  Crown  Cases 
Eeserved.  (See  36  &  37  Yict.  c.  66,  ss.  18,  19,  47 ;  Harris, 
p.  500.) 

Q.  How  is  a  writ  of  error  obtained  ? 

A.  The  fiat  of  the  Attorney- General  is  necessary,  which  is 
obtained  on  showing  reasonable  ground  of  error.  In  misde- 
meanom-s  it  is  granted  as  a  matter  of  com-se.     (Harris,  p.  499.) 

Q.  What  appeals  upon  either  questions  of  fact  or  law  are 
there  from  conviction  on  an  indictment  ? 

A.  On  questions  of  fact  there  is  no  appeal,  but  a  new  trial 
can  be  had  in  the  case  above  mentioned. 

Points  of  law  may  be  reserved  by  the  j)residing  judge  for  the 
consideration  of  the  Court  for  Crown  Cases  Eeserved,  and  if  this 
has  not  been  done,  and  the  defect  is  substantial  and  on  the  face 
of  the  record,  error  will  lie  as  above  mentioned. 
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Court  for  Crown  Cases  Reserved. 

Q.  Wliat  matters  are  heard  before  the  Coui-t  for  Crowii  Cases 
Reserved  ? 

A.  If  any  question  of  law  arises  at  a  trial  for  any  crime 
which  the  court  (whether  a  judge  at  the  assizes,  the  justices,  or 
recorder  at  quarter  sessions)  deems  it  inexpedient  to  decide  at 
once,  and  of  itself,  it  reserves  the  point  for  the  consideration  of 
the  Court  for  Cro^^^^  Cases  Beserved,  provided,  of  course,  a  con- 
^^ction  takes  place,  for  otherwise  there  would  be  nothing  for 
further  consideration.     (11  &  12  Vict.  c.  78,  s.  1.) 

Q.  Of  whom  does  the  Court  for  Cro^vn  Cases  Reserved  consist  ? 

A.  Of  the  judges  of  the  High  Court,  or  five  of  them  at  least, 
of  whom  the  Lord  Chief  Justice  must  be  one.     (Ibid.,  s.  3.) 

Pardon. 

Q.  Are  there  any  cases  in  which  a  pardon  cannot  be  granted  ? 

A.  (1)  The  Crown  cannot  pardon  where  private  interests  are 
principally  concerned,  i.e.,  in  the  prosecution,  for  exami»le,  of  a 
common  nuisance,  which  cannot  be  pardoned  while  it  remains 
unredressed.  But  the  sovereign  may  remit  penalties  although 
they  may  be  payable  wholly  or  in  part  to  some  other  than  the 
Cro^vn.  (2)  Neither  can  an  offender  be  pardoned  who  has  been 
found  guilty  of  the  offence  of  committing  a  man  to  prison  out 
of  the  realm.  (21  Car.  2,  c.  2.)  (3)  Neither  can  a  pardon  be 
pleaded  to  an  impeachment  before  conviction,  though  it  may  be 
after  conviction.     (12  &  13  Will.  3,  c.  2,  s.  12.) 

Ticket  of  Leave. 

Q.  What  is  meant  by  a  ticket  of  leave,  and  how  will  it  be 
revoked  ? 

A.  When  any  person  is  sentenced  to  penal  servitude  or 
imprisonment,  a  licence  io  be  at  lanjo  may  bo  granted  liini  by 
the  secretary  of  state  during  such  portion  of  his  term  as  may  bo 
tliDUght  fit.  But  the  licence  may  be  revoked  at  pleasure.  It 
will  be  forfeited  in  the  event  of  (a)  subsequent  conviction  ; 
(b)  failure  to  report  himself  to  the  jiolice,  unless  prevented  l)y 
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unavoidable  cause  ;  (c)  change  of  residence  without  due  notifi- 
cation.    (Harris,  p.  505.) 


Summary  Jurisdiction. 

Q.  What  power  has  a  com-t  of  summary  jurisdiction  to  inflict 
a  nominal  punishment  in  case  it  considers  the  offence  proved  of 
a  trifling  nature  ? 

A.  (I)  Without  proceeding  to  conviction  it  may  dismiss  the 
information,  and,  if  it  thinks  fit,  may  order  the  person  charged 
to  pay  such  damages,  not  exceeding  forty  shillings,  and  such 
costs  of  the  proceeding,  or  either,  as  it  thinks  reasonable ;  or 
(2)  upon  conviction  of  the  person  charged,  it  may  discharge  him 
conditionally  on  his  giving  security,  with  or  without  sureties,  to 
appear  for  sentence  when  called  upon,  or  to  be  of  good  behaviour, 
and  either  without  payment  of  damages  and  costs,  or  subject  to 
the  payment  of  such  damages  and  costs,  or  either  of  them,  as  the 
cornet  thinks  reasonable.  But  these  provisions  do  not  apply  to 
the  case  of  an  adult  pleading  guilty  to  a  charge  of  an  offence 
over  which  the  court  of  summary  jurisdiction  would  not  have 
had  jurisdiction  but  for  the  plea  of  guilty.  (42  &  43  Yict. 
c.  49,  s.  16.) 

Q.  How  is  the  jurisdiction  of  magistrates  affected  by  a  claim 
of  property  or  title  ? 

A.  As  soon  as  such  a  claim  is  bond  fide  raised  the  jurisdiction 
of  the  magistrates  comes  to  an  end. 

They  cannot  inquire  into  the  reasonableness  of  the  claim  pro- 
vided they  are  of  opinion  it  is  made  bona  fide. 

Q.  What  right  is  there  in  persons  charged  before  magistrates 
to  demand  a  trial  by  a  jury,  even  in  cases  where  the  magistrates 
have  jm-isdiction  to  convict  ? 

A.  Where  the  person  is  charged  with  any  offence  except 
assault,  for  which  he  is  liable  on  summary  conviction  to  im- 
prisonment for  more  than  three  months,  he  may,  before  the 
charge  is  gone  into,  claim  to  be  tried  by  a  jury,  and  thereupon 
the  case  will  be  treated  as  an  indictable  offence.  Before  the 
charge  is  gone  into  he  should  be  informed  of  his  right  to  trial 
by  jury,  and  asked  if  he  desires  such  a  trial,  and  in  the  case  of  a 
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child  similar  information  must  be  given  to  the  child's  parent  or 
guardian,  if  present,  who  may  claim  a  jury.  (42  &  43  Vict, 
e.  49,  s.  17.) 

Q.  Define  (1)  a  child,  (2)  a  young  person,  (3)  an  adult,  for 
the  pm^ioses  of  the  Summary  Jurisdiction  Act,  1879. 

A.  (1)  A  child  is  defined  to  be  a  person  who,  in  the  opinion 
of  the  couii,  is  under  twelve  years  of  age.  (2)  A  young  person 
is  one  who,  in  the  opinion  of  the  coiu-t,  is  over  twelve,  and  under 
sixteen  years  of  age.  (3)  An  adult  is  one  who,  in  the  opinion 
of  the  comH:,  is  over  sixteen  years  of  age.     (ITams,  p.  512.) 

Q.  "What  is  the  power  of  a  court  of  summary  jui'isdiction  in 
relation  to  offences  by  children  ? 

A.  "When  a  child  is  charged  with  any  indictable  offence 
other  than  homicide,  before  such  a  court,  it  may,  if  the  parent 
or  guardian  of  the  child  does  not  desire  a  trial  by  jury,  deal 
simimarily  with  the  offence,  and  inflict  the  same  description  of 
punishment  as  might  have  been  inflicted  had  the  case  been  tried 
on  indictment.     {Ibid.,  sect.  10.) 

Q.  To  what  limits  is  the  pimishment  which  may  bo  inflicted, 
as  in  the  last  answer  mentioned,  subject  ? 

A.  (1)  No  penal  servitude  may  be  given,  but  imprisonment 
only.  (2)  Imprisonment  is  not  to  exceed  one  month,  nor  fine 
forty  shillings.  (3)  "Whipping  may  be  inflicted  on  a  male 
cliild  either  in  addition  to,  or  substitution  for,  any  other  punish- 
ment.    {Ibid.,  sect.  10.) 

Q.  "Wliat  is  the  jm-isdiction  of  com-ts  of  summary  j uiisdiction 
in  relation  to  offences  by  young  persons  ? 

A.  "Wlien  a  young  person  is  charged  with  certain  offences,  of 
which  the  following  are  the  principal :  simple  larceny,  stealing 
from  the  pei-son,  larceny  or  embezzlement  by  a  clerk  or  servant, 
receiving  stolen  goods,  &c.,  aiding  in  or  attempting  to  commit 
any  of  the  above  offences,  or  committing  offences  endangering 
the  safety  of  persons  upon  railways,  or  vvith  intent  to  injm-e 
railway  engines,  carriages,  &c.,  such  young  person  ma}',  with 
his  or  lier  consent,  be  dealt  with  summarily,  and,  if  found 
guilty,  may  be  adjudged  either  to  pay  a  fine,  not  exceeding  10/., 
or  be  imprisoned,  with  or  without  hard  labour,  for  any  tenn  not 
exceeiling  tliree  months,  and  if  a  male  under  the  age  of  fourteen, 
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to  be  whipped,  either  in  addition  to,  or  substitution  for,  any 
other  punishment.     {Ibid.,  sect.  11.) 

Q.  What  is  the  jurisdiction  of  coui'ts  of  summary  jurisdiction 
over  adults  in  the  cases  of  small  larcenies  and  embezzlements? 

A.  If  the  adult  is  charged  with  any  of  the  following  offences : 
simple  larceny,  stealing  from  the  person,  larceny  as  a  clerk  or 
servant,  receiving  stolen  goods,  or  aiding  or  abetting  the  com- 
mission of  any  of  these  offences,  and  the  value  of  the  whole 
l^roperty  does  not  exceed  40s.,  or  of  an  attempt  to  commit  any 
of  such  offences,  with  no  limit  to  the  amount,  he  may,  with  his 
own  consent,  if  the  court  think  it  expedient,  be  dealt  with 
simimarily.  On  conviction,  he  may  be  imprisoned,  with  or 
without  hard  labom^,  for  any  term  not  exceeding  three  months, 
or  by  the  fine  of  a  sum  not  exceeding  20/.  {Ibid.  s.  12.)  And 
see  next  answer. 

Q.  Have  comets  of  summary  jurisdiction  any  jurisdiction  over 
the  offences  mentioned  in  the  last  answer  where  the  amount  is 
above  the  value  of  40s.  ? 

A.  "When  an  adult  is  charged  with  any  of  the  offences  men- 
tioned in  the  last  answer,  and  the  value  of  the  property  exceeds 
40s.,  as  soon  as  the  com-t  becomes  satisfied  that  there  is  sufiicient 
evidence  to  put  the  person  charged  on  his  trial,  they  may,  if  they 
think  it  expedient  to  deal  summarily  with  the  case,  call  on  the 
prisoner  to  plead,  after  having  first  had  the  charge  reduced  into 
writing,  and  having  explained  the  effect  of  pleading  to  the  prisoner. 
If  he  plead  guilty,  they  are  to  cause  a  plea  of  guilty  to  be  entered, 
and  adjudge  the  prisoner  to  be  imprisoned,  with  or  without  hard 
labour,  for  any  term  not  exceeding  six  months.     {Ibid.,  s.  13.) 

In  no  case,  however,  can  an  adult  be  dealt  with  simimarily, 
when,  owing  to  a  previous  conviction  or  indictment,  the  offence 
is  punishable  with  penal  servitude.     {Ibid.,  s.  14.) 

Q.  Have  magistrates  or  justices  of  the  peace  any  summary 
jm^isdiction  in  the  following  offences  ?  and  state  whether  these 
offences  are  a  felony  or  misdemeanour — (1)  riot;  (2)  house- 
breaking ;   (3)  arson ;   (4 )  bigamy. 

A.  They  have  no  jurisdiction  in  any  of  these  cases,  unless  the 
offence  is  committed  by  "  a  child."     A  riot  is,  at  common  law, 
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a  misdemeanoiu',  and  only  becomes  a  felony  under  the  statute ; 
the  other  tlu'ee  offences  are  felonies. 

Q.  Have  justices  of  the  peace  any  summary  jurisdiction,  and, 
if  so,  -what,  in  (a)  larceny ;  (b)  libel ;  (e)  bm-glary ;  (d)  assault 
on  a  "^^if  e  Y 

A.  (a)  In  the  folloAving  cases  they  have — (1)  Where  the 
person  charged  is  "a  cliild " ;  (2)  in  cases  of  simple  larceny, 
larceny  fi'om  the  person,  and  larceny  and  embezzlement  by 
a  clerk  or  servant,  when  the  person  charged  is  between  twelve 
and  sixteen,  and  consents  to  be  tried  simimarily ;  and  (3)  in 
the  same  cases  where  the  person  charged  is  an  adult,  and 
consents,  pro\ided  that  the  value  of  the  property  does  not 
exceed  40s. 

(b)  Not  as  a  rule ;  for  libel  in  a  newspaper  they  have  juiis- 
diction.     (See  p.  253.) 

(c)  No  jurisdiction. 

(d)  They  have  jmisdictiou  (24  &  25  Vict.  c.  100),  and 
may  grant  a  separation  order  when  the  husband  has  been  con- 
victed of  an  aggravated  assault,  and  the  magistrate  is  satisfied 
that  the  future  safety  of  the  wile  is  in  peril.  (41  i.^  42  Vict, 
c.  19,  s.  4.) 

Q.  Can  the  punishment  of  A\'hipping  be  awarded  by  justices 
of  the  peace  or  magistrates  in  the  exercise  of  their  summary 
jurisdiction  ?  and,  if  so,  state  the  nature  of  the  sentence  to  be 
passed,  and  how  it  is  to  be  executed,  where  the  offender's  age 
does  not  exceed  fouiieen  years. 

A.  Where  a  child,  being  a  male,  is  eliarged  ^nth  any  indict- 
able offence,  other  than  liomicide,  and  the  court — the  parent  or 
guardian  of  the  child  not  objecting — deals  with  the  offence  sum- 
marily, it  may  order  that  tlie  child,  eitlier  in  addition  to,  or  in 
substitution  for,  any  other  pimislmient,  sliall  be  Avhipped  with  a 
birch  rod.  If  the  child  is  under  ten  }'ears  of  age  the  nimiber 
of  strokes  must  not  exceed  six ;  and  if  under  fom-teen,  must  not 
exceed  twelve.  There  must  not  be  more  than  one  whipping  for 
the  same  offence. 

In  the  case  of  a  young  person,  being  a  male,  ir/iosc  nge  does 
not  exceed  fourteen,  and  who  consents  to  be  dealt  Avith  summarily, 
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whipping  may  be  ordered,  either  in  substitution  for,  or  iu  addi- 
tion to,  any  other  punishment. 

The  whipping  must  take  place  in  the  j)resence  of  the  parent 
or  guardian,  if  he  desires  it,  and  the  strokes  must  not  exceed 
twelve.     (42  &  43  Vict.  c.  49,  s.  11.) 

Q.  What  is  the  jurisdiction  of  magistrates  in  cases  of  common 
assault  and  batteries  ? 

A.  For  a  common  assault  they  may  fine  to  the  extent  of  51., 
and  in  default  of  payment  give  one  month's  imprisonment,  or 
may  sentence  to  imprisonment  not  exceeding  two  months.  If 
the  person  assaulted  is  a  male  child  under  the  age  of  fourteen, 
or  a  female  of  any  age,  the  fine  may  be  to  the  extent  of  201.,  or 
imprisonment  for  a  term  not  exceeding  six  months.  The 
prisoner  may  also  be  bound  over  to  keep  the  peace  for  a  further 
period  of  six  months.     (24  &  25  Vict.  c.  100,  ss.  42,  43.) 

Q.  Are  there  any  cases  in  which  magistrates  may  not  ad- 
judicate upon  such  an  assaidt  ? 

A.  If  they  find  that  it  was  accompanied  by  an  attempt  to 
commit  a  felony,  or  from  any  other  cii-cumstance  that  it  is  a  fit 
subject  for  prosecution  by  indictment,  they  must  abstain  from 
adjudication  and  send  the  case  for  trial.  And  they  may  not 
determine  any  case  of  assault  or  battery,  in  which  a  question 
arises  as  to  the  title  to  any  land  or  hereditaments,  &c.,  or  as  to 
bankruptcy  or  insolvency,  or  as  to  the  validity  of  any  execution 
under  the  process  of  the  courts  of  justice.     {Ibid.  s.  46.) 

Q.  What  is  the  jmisdiction  of  magistrates  in  the  case  of 
small  wilful  injm-ies  to  property  not  the  subject  of  indictment? 

A.  Where  any  person  commits  damage  to  any  property  in 
any  case  not  previously  provided  for  by  the  Malicious  Injmies 
to  Propei-ty  Act,  1861  (24  &  25  Vict.  c.  97),  he  may,  on  con- 
viction before  a  justice  of  the  peace,  be  imprisoned  for  a  term 
not  exceeding  two  months,  or  fined  to  the  extent  of  5/.,  and  also 
ordered  to  make  compensation  not  exceeding  51.  In  default  of 
payment,  he  may  be  imprisoned  for  a  term  not  exceeding  one 
month. 

Q.  Where  a  person  has  been  indicted,  tried,  and  acquitted  for 
feloniously  stealing  goods,  which  goods  are  in  the  custody  of 
any  constable  in   prosecution    of   the    charge    of   felony,  have 
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magistrates  or  justices  of  the  peace  any  power  to  deal  with 
the  i^-operty  meutioned  in  the  indictment ;  and,  if  so,  what 
power,  and  under  what  statute  ? 

A.  The  magistrate  may  order  the  pr(^perty  to  be  delivered  to 
the  person  avIio  appears  to  be  tlie  rightful  owner,  and  if  he 
cannot  be  ascertained,  may  make  such  order  as  to  the  goods  as 
he  tliinks  fit.     (2  &  3  Yict.  c.  71,  s.  29.) 

Q.  Gfive  an  outhne  of  the  proceedings  before  the  magistrates 
on  summary  convictions. 

A.  An  information  is  laid  before  a  justice  of  the  peace  that 
a  person  has  committed,  or  is  susj)ected  to  have  committed,  an 
offence  punishable  summarily.  It  must  be  laid,  unless  the 
contrary  is  fixed  by  statute,  within  six  months  fi'om  the  time 
when  the  matter  arose.  It  need  not  be  on  oath,  imless  a  warrant 
is  issued  in  the  first  instance  instead  of  a  summons.  A  summons 
is  then  issued  directing  tlie  accused  to  appear  at  a  certain  time 
and  place.  If  he  does  not  appear,  then  the  justices  may,  upon 
tlie  information  being  substantiated  on  oath,  issue  a  warrant  for 
the  ajiprehension  of  the  offender,  or  the  justices  may  proceed  ex 
parte  to  liear  the  information  and  may  adjudicate  tliereon.  The 
attendance  of  witnesses  is  secured  by  summons,  and  if  the 
summons  is  disobeyed  a  waiTant  is  issued ;  or,  if  the  justice  is 
satisfied  on  oath  that  the  witness  wiU  not  attend  unless  com- 
pelled, a  waiTant  may  be  issued  in  the  fii'st  instance.  The  case 
must  be  heard  in  open  court.  (11  &  12  Vict.  c.  42,  ss.  1,  2,  3, 
10,11.) 

Q.  Is  there  any  limit  to  the  punislimont  wliidi  may  be 
inflicted  by  a  single  justice  ? 

A.  No  fine  of  more  tlian  20.s-.,  nor  imprisonment  for  more 
than  fom'teon  days,  can  be  given  by  a  eoiu't  of  summary  jm-is- 
diction,  otlier  tlian  the  petty  sessional  coiu't.  (42  tS:  43  Vict. 
c.  49,  8.  20.) 

Q.  1  low  is  the  payment  of  fines  enforced  'f 

A.  The  justice  issues  a  waiTant  of  distress,  and  tlie  goods  of 
the  person  convicted  are  seized  by  a  constable  and  sold  under  it. 
But  if  it  appears  that  the  defendant  lias  no  goods,  or  that  they 
will  be  insufficient  to  satisfy  the  fine,  or  that  the  levy  of  the 
fine  will  be  more  injurious  to  his  family  than  imprisonment,  the 
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defendant  may  be  committed  to  prison  at  once  for  any  period 
not  exceeding  the  period  for  which  he  is  liable  to  be  imprisoned 
in  default  of  payment.  (11  &  12  Vict.  c.  43,  s.  19  ;  42  &  43 
Vict.  c.  49,  s.  21.) 

Q.  Describe  the  procedure  at  the  hearing  of  a  case  within  the 
summary  jmisdiction. 

A.  The  substance  of  the  information  is  read  to  the  defendant, 
and  he  is  asked  if  he  has  any  cause  to  show  why  he  should  not 
be  convicted.  If  he  admits  the  offence,  the  justice  proceeds  to 
convict  and  pass  judgment.  If  he  does  not  admit  it,  the  magis- 
trate proceeds  to  take  the  evidence  of  the  prosecutor  and  his 
witnesses,  and  then  that  of  the  defendant  and  his  witnesses,  and 
the  witnesses  of  the  prosecutor  in  reply,  if  the  defendant  has 
produced  any  evidence  other  than  that  as  to  character.  No  ob- 
servations upon  the  e\idence  may  be  made  by  either  side.  The 
magistrate  then  convicts,  or  dismisses  the  information,  and  if 
there  are  more  magistrates  than  one,  the  residt  is  determined  by 
the  opinion  of  the  majority.  If  the  information  is  dismissed, 
the  magistrate  must  give  a  certificate  of  the  order  of  dismissal 
to  the  defendant,  which  will  be  a  bar  to  a  subsequent  information 
for  the  same  matter  against  the  same  person.  (Harris,  pp.  522, 
523.) 

Q.  When  a  person  summoned  before  a  magistrate  or  justices 
of  the  peace  for  a  summary  offence  is  convicted  and  ordered  to 
pay  a  penalty,  or  fined,  what  power  have  the  magistrate  or 
justices  in  default  of  payment  of  such  penalty  or  fine  ? 


A.  They  may  order  the  defendant  to  be 
imprisoned.    When  the  amount  of  the  sum  or 
sums  adjudged  to  be  paid  by  conviction — 
Does  not  exceed  10s.    . 
Exceeds  10s.  but  not  1/. 
„       1/.         „        51. 
„       5/.         „        20/. 
„       20/. 


The  period  of  im- 
prisonment is  not 
to  exceed — 

Seven  days. 

Fourteen  days. 

One  month. 

Two  months. 

Three  months. 


Q.  A.  is  summarily  convicted  upon  six  different  summonses 
■at  one  time  for  six  separate  assaults  committed  on  the  same 
occasion,  and  is  sentenced  by  the  magistrate  before  whom  the 
summonses  are  lieard  to  six  terms  of  imprisonment  of  one  month 
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upon  each  summous.  What  is  the  magistrate's  power  as  to 
ordering  the  terms  of  irajirisonment  to  be  concurrent  or  cimiula- 
tive,  and  liow  does  he  derive  liis  power  ? 

A.  The  magistrate  may  dii-ect  the  several  terms  of  imprison- 
ment to  be  either  cumulative  or  concurrent ;  but  he  cannot,  in 
respect  of  several  assaults  committed  on  the  same  occasion,  impose 
imprisonment  by  means  of  cumulative  sentences  for  any  longer 
term  than  six  months.     (42  &  43  Vict.  c.  49,  s.  18.) 

Q.  Wliat  orders  may  be  made  in  cases  "within  the  summary 
jurisdiction  as  to  costs  ? 

A.  On  con\iction,  the  magistrate  may  order  the  defendant  to 
pay  the  prosecutor's  costs.  On  dismissal,  the  magistrate  may 
order  the  prosecutor  to  pay  to  the  defendant  his  costs.  Wlien 
the  fine  does  not  exceed  5s.,  no  costs  are  payable  by  the  defendant 
without  an  express  order,  and  tlie  fine  may  be  ordered  to  be 
paid  to  the  iufonuaut  towards  his  costs,  and  all  fees  jiayable  or 
paid  by  the  informant  shaU  be  remitted  or  retm'ued,  unless  other- 
wise expressly  ordered.     (42  &  43  Yict.  c.  49,  s.  8.) 

Q.  Is  there  any  appeal  from  a  conviction  by  the  magistrates  ? 

A.  There  are  two  ways  of  appeal :  first,  to  the  comi  of  quarter 
sessions ;  secondly,  to  a  superior  court  on  a  case  stated  by  the 
justices  out  of  sessions. 

Q.  "Wlien  does  an  appeal  to  the  charter  sessions  lie  ? 

A.  It  is  not  a  matter  of  right,  but  is  confined  to  cases  where 
it  is  expressly  given  by  statute.  The  Larceny  and  Malicious 
Injm-ies  to  Propei-ty  Acts  give  a  right  to  appeal,  when  on 
summary  con%4ction  the  sum  adjudged  to  bo  paid  exceeds  5/.,  or 
the  imprisonment  exceeds  one  month,  or  wlioro  tlie  conviction 
has  taken  place  before  one  justice  only.  (Hams,  ])p.  525,  52G  ; 
24  &  25  Vict.  c.  96,  s.  110  ;  c.  97,  s.  68.)  So,  by  the  Summary 
Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49,  s.  19),  there  is  an 
appeal  in  all  cases,  wliere  a  person  is  adjudged  by  a  conviction 
to  be  imprisoned  witliout  the  option  of  a  fine,  either  as  a  punish- 
ment for  an  offence,  or  failing  to  do,  or  to  abstain  from  doing, 
any  act  or  thing  required  to  be  done  or  left  undone,  except  in  the 
following  cases :  (1)  where  the  prisoner  lias  pleaded  guilty  or 
admitted  tlie  truth  of  tho  cliarg(! ;  (2)  where  the  imprisonment 
is  for  failing  to  comply  \\  ith  an  order  for  the  payment  of  money; 
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or  for  tlie  finding  of  sureties,  for  the  entering  into  any  recog- 
nizance, or  for  the  giving  of  any  security. 

Q.  State  some  of  the  regulations  of  the  Summary  Jurisdiction 
Act  as  to  appeals  to  quarter  sessions. 

A.  The  appeal  must  be  to  the  next  practicable  court  of 
general  or  quarter  sessions  having  jurisdiction,  and  holden  not 
less  than  fifteen  days  after  the  day  of  the  conviction.  The  ap- 
pellant must  give  notice  in  writing  of  his  intention  to  appeal, 
within  seven  days  after  the  conviction,  to  the  other  party,  and  to 
the  clerk  of  the  court  of  summary  jurisdiction.  Within  three 
days  after  such  notice,  the  appellant  must  enter  into  recognizances, 
or  give  security  to  prosecute  the  appeal,  and  abide  the  result  and 
pay  such  costs  as  may  be  awarded.     (42  &  43  Yict.  c.  49,  s.  31.) 

Q.  Grive  an  account  of  the  appeal  to  the  High  Court  by  way 
of  stating  a  special  case. 

A.  Any  person  aggrieved  may  apply  to  the  coiu^  which  con- 
victed him  to  state  a  special  case,  setting  forth  the  facts  and  the 
grounds  of  objection  to  the  conviction,  which  must  be  that  it  is 
erroneous  in  point  of  law  or  in  excess  of  jurisdiction.  If  the 
court  declines  to  state  the  case,  he  may  apply  to  the  High 
Court  for  an  order  requiring  it  to  be  stated.  (42  &  43  Yict. 
c.  49,  s.  33 ;  20  &  21  Vict.  c.  43,  s.  1.)  After  this  there  can  be 
no  appeal  to  quarter  sessions.     (20  &  21  Vict.  c.  43,  s.  14.) 

Q.  What  are  the  chief  statutory  provisions  relating  to  the 
extradition  of  criminals  ? 

A.  If  there  is  an  extradition  treaty  with  the  country  in 
which  the  offence  has  been  committed,  and  which  demands  the 
surrender  of  the  offender,  and  the  Secretary  of  State  makes  an 
order  to  that  effect,  the  magistrate  or  justice  may  issue  a 
warrant  for  the  apprehension  of  the  offender  ;  but  he  must  first 
be  satisfied  that  the  accused  is  charged  with  a  crime  for  which 
he  may  be  sm-rendered,  and  that  the  evidence  is  such  as  would 
justify  his  committal  for  trial  had  the  offence  been  committed 
in  England.  But  no  person  is  to  be  surrendered  for  a  political 
offence,  and  provision  must  exist  by  the  laws  of  the  foreign 
state  that  the  offender  is  only  to  be  tried  for  the  offence  for 
which  his  smTender  is  demanded.  The  offender  is  not  to  be 
surrendered  till  the  expiration  of  fifteen  days  from  the  date  of 
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his  committal  to  prison  to  await  liis  siuTender,  and  he  may  in 
that  period  apply  for  a  habeas  corpus.  (33  &  34  Yiet.  e.  52  ; 
36  &  37  Vict.  c.  60.) 

Q.  Can  a  person  who  A^ilfidly  and  falsely  pretends  to  be  a 
solicitor  be  punished  simimaril}-  for  so  doing,  and,  if  so,  under 
what  statute,  and  what  is  the  procedure  and  punislmient,  and  is 
there  any  appeal,  and,  if  so,  under  wliat  statute,  and  what  is  the 
procedure  and  pimishment,  and  is  there  any  appeal,  and,  if  so, 
to  A\hat  tribunal  ? 

A.  Yes;  he  can  be  smumarily  con^'icted  by  two  justices,  and 
fined  10/.  for  each  offence.  There  is  no  appeal.  (37  &  38  Yict. 
e.  68,  s.  12.) 

Q.  Is  it  an  offence  for  a  sohcitor,  or  person  not  a  solicitor,  or 
both,  to  conduct  a  case  for  a  prosecutor  or  prisoner  before  a 
magistrate  in  a  jioHce  coiu-t  or  justices  in  petty  session  withoiit 
liaviug  a  certificate  to  practise  ?  If  yes,  have  magistrates  and 
justices  any  summary  jurisdiction  against  either  person  ?  and, 
if  so,  which  and  what  summary  jm-isdiction,  and  under  what 
statute  ? 

A.  It  is  an  offence  punishable  in  each  case  by  a  fine  not  ex- 
ceeding 10/.  for  each  offence.  The  fine  can  be  inflicted  by  two 
justices,  or  by  a  magistrate  authorised  to  act  alone,  imder  the 
(Summary  Jurisdicti(jn  Act.      (37  cV:  38  Yict.  c.  08.) 

(J.  Have  justices  of  the  peace  or  pohce  magistrates  any  sum- 
mary JTU-isdiction  in  cases  of  cruelty  to  animals  ?  if  so,  how  is  it 
derived,  and  what  is  theu'  power  ? 

A.  In  various  cases  under  certain  statutes,  as,  for  example: — 

(1)  Killing    or   maiming    dogs,  birds    or   beasts,   not   being 

cattle,  but  being  either  the  subject  of  larceny  at  com- 
mon law  or  being  ordinarily  kept  in  confinement,  or 
for  any  domestic  pm'pose.  Punislnnent,  up  to  six 
months'  imprisonment  or  20/.  fine,  in  addition  to  tlie 
damage ;  second  offence  up  to  twelve  months'  im- 
prisonment.    (24  &  25  Yict.  c.  97,  s.  41.) 

(2)  Cruell}'  beating,  over-driving,  or  torturing  any  annual 

wliatever,  is  punishable  by  a  fine  not  exceeding  51. 
(12  &  13  Yict.  c.  92,  s.  2.) 
Q.  If  a  tenant  of  a  messuage  oavcs  rent  to  his  landlord,  and 
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fraudulently  removes  and  conveys  away  from  such,  messuage  liis 
goods  or  chattels,  to  prevent  the  landlord  distraining  for  rent 
then  due,  has  the  landlord  any  remedy ;  and,  if  so,  what  ?  and 
quote  the  statute  under  which  he  has  such  remedy  (reign,  year 
and  chapter).  And  have  justices  of  the  peace  any  power  in  the 
matter,  and,  if  so,  what  power ;  and  is  there  any  limit  as  to  time, 
and,  if  so,  what  limit,  for  taking  proceedings  before  such  justices; 
also  as  to  the  value  of  the  goods,  and,  if  so,  what  value  ? 

A.  By  11  Geo.  2,  c.  19,  it  is  provided  that  a  tenant  so  remov- 
ing goods,  as  stated  above,  shall  be  liable  to  forfeit  double  the 
value  of  the  goods  so  removed ;  when  the  goods  do  not  exceed 
50/.  in  value,  complaint  can  be  made  in  writing  before  one 
^'ustice,  and  the  offender  will  then  be  summoned  to  appear  before 
two  or  more  justices,  who  may  order  him  to  pay  double  the 
value  to  the  landlord,  which  on  non-payment  (after  notice  of 
the  order)  may  be  levied  by  distress  and  enforced  as  a  civil 
debt  under  the  Summary  Jurisdiction  Act,  1879.  The  order  of 
the  justices  is  subject  to  appeal  to  the  quarter  sessions.  In  ad- 
dition, the  landlord  can  follow  the  goods  within  thirty  days  of 
the  removal,  and  take  them  wherever  he  finds  them,  unless  they 
have  been  sold  bond  fide  to  a  third  person  for  value.     (Ss.  1,  2). 

Q,  What  is  meant  by  a  pauper's  "  settlement"  ?  How  is  any 
dispute  on  the  question  decided  ? 

A.  It  is  the  right  obtained  by  residence,  or  in  certain  other 
ways,  to  be  maintained  in  case  a  person  becomes  a  pauper  at  the 
expense  of  a  certain  parish.  Settlements  may  be  obtained  by 
birth,  by  parentage,  by  marriage,  by  occupying  a  house  of  the 
annual  value  of  10/.  for  a  year,  and  actually  paying  the  rent 
and  rates  for  the  same,  by  being  bound  apprentice,  by  paying 
rates  and  taxes,  and  by  residing  for  three  years  in  a  parish, 
&c.,  &c. 

Disputes  as  to  paupers  usually  arise  on  the  question  of  their 
removal  from  one  parish  to  another,  and  these  are  decided  by 
two  justices.  An  appeal  lies  from  the  justices  to  the  quarter 
sessions. 

Q.  If  a  husband  neglects  or  refuses  to  maintain  his  wife,  in 
consequence  of  which  she  becomes  chargeable  to  the  parish,  have 
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justices  of  the  peace  any  power  in  sucli  a  case,  and,  if  so,  what 
power,  and  how  is  it  enforced  ? 

A.  They  may  issue  a  summons,  and  may  order  the  Inishand 
to  pay  such  sum,  weekly  or  otlierwise,  as  they  think  fit. 
(31  &  32  Yict.  c.  122,  s.  33.) 
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within  what  time  filed,  78.  ' 

how  verified,  ih. 
pleadings  after,  ih. 
Appeals, 

in  divorce  proceedings,  86. 
within  what  time  made,  ih. 

Appeaeance, 

under  protest,  58. 
Assault, 

order  of  Court  on  aggravated,  by  husband,  59. 
Attachment,  restitution  of  conjugal  rights  not  to  be  enforced 

BANKRUPTCY. 

Act  of  bankruptcy, 

must  have  happened  within  three  month'*    94 
■when  bill  of  sale  is,  96.  ' 

if  given  for  past  debt,  ih. 

'^^*"°*^^^'^'''^*^^^'^^'^^^«««>^<' fresh  advance   97 
■what  amounts  to  notice  of.  117.  'tuvctnce,  y/. 

proof  by  person  having  notice  of,  138. 

Acts  of  bankruptcy, 

different  kinds  of,  95. 

(a)  personal  acts  of  debtor, 

(1)  departing  out  of  England,  96 

(2)  remaining  out  of  England,  ih. 

(3)  departing  from  dweUmg-house,  ih 

(4)  debtor  othermse  absenting  himself,  ih 

(5)  begmning  to  keep  hoiise,  «5. 

(b)  dealmgs  by  debtor  with  his  property 

(1)  conveyance  for  benefit  of  creditors  generally,  96. 

(2)  fraudulent  conveyance,  /^i.  '' 

(3)  fraudulent  preference,  ih'. 

(c)  acts  indicating  insolvency, 

(1)  filing  declaration  of  insolvency  or  filing  petition, 

(2^  execution  levied  by  seizure  and  sale,  ib 
{6)  service  of  banki-uptcy  notice   98 

(4)  notice  to  creditors  that   debtor  has  suspended 

payment,  ih.  ^ 
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Bankruptcy — continued. 

Acnox, 

order  to  stay,  how  obtained,  104. 

by  trustee  of  bankrupt  partner  against  partnership  debtors, 

■  1.34. 
rights  of,  which  do  not  vest  in  trastce,  123. 

Adjudication  in  bankruptcy, 

when  Court  not  obliged  to  make,  95. 

effect  when  creditor  is  secured,  ib. 

what  is  e\'idence  of,  108. 

order  of,  cannot  be  made  against  a  firm,  ib. 

ADaaxiSTRATiox,  effect  of  commencement  of  proceedings  for,  IGl. 

Annttlsient, 

of  bankruptcy,  111. 

what  amounts  to  payment  in  full  for  purpose  of,  ib. 
of  composition,  157. 

Appeals, 

in  bankruptcy,  92. 

when  not  allowed,  ib. 

within  what  time  made  to  Court  of  Appeal,  ib. 

security  in,  ib. 

from  Board  of  Trade,  93. 

against  decision  of  trustee,  142. 

Aeeest  of  debtor,  reasons  for,  111. 

Aeticled  clerk,  effect  of  bankruptcy  of  master  of,  131. 


ECCLESIASTICAL  LAW. 

Act  on  petition  in  ecclesiastical  law,  189. 

Advowsoxs,  172  et  srq. 

distinction  between  appropriated  and  xinappropriated,  173. 
right  to,  how  formerly  tried,  176. 
how  action  to  be  brought  to  recover,  ib. 
how  exchanges  may  be  effected,  181. 
vacancy  in,  how  filled,  182. 

Auj,  use  of,  illegal,  184. 

AxLEOiAKCE,  oath  of,  168. 
interpretation  of,  183. 

Akswee,  defendant's,  in  ecclesiastical  suits,  190. 
Appeals  in  ecclesiastical  cases,  188. 
Appbopbiated  advowsons,  173. 

AECHBISnOP, 

how  appointed,  160. 

duties  and  powers  of,  ib. 

may  grant  special  dispensations,  ib. 

Lambeth  degrees,  ib. 

appeal  from  court  of,  188. 
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Ecclesiastical  Law — continued. 
Akchdeacon, 

authority  of,  167. 

court  of,  188. 

appeal  from  court  of,  ib. 

Aeeeaes  of  tithe  rent-charge  recoverable,  175. 

Aeticles,  Thirty-nine,  168. 

ADMIRALTY. 

Accounts  between  co-owners,  how  settled,  216. 

Action,  money  iu  Court  in  Admiralty,  how  paid  out,  224. 

Actions  in  Admiralty  Division, 
how  taken  iu  Admiralty,  228. 
distinction  between  in  rem  and  in  personam,  220. 
how  commenced,  ib. 
when  ship  may  be  arrested,  221. 
how  tried,  227. 

ADMiEAiiTY  Division, 

principal  cases  of  jurisdiction  of,  199. 
jurisdiction  in  towage,  206. 

damage,  207. 
rule  of,  where  both  vessels  colliding  are  at  fault,  209. 
jui'isdiction  of,  in  case  of  damage  to  goods,  210. 

wages,  214. 

necessaries,  ib. 

accounts  between  co-owners,  216. 

mortgages,  217. 
practice  of,  220-229. 
actions  in,  how  comjnenced,  220. 
service  of  writ,  how  effected,  221. 
speedy  trial  in,  227. 
actions,  how  tried  in,  ib. 
sale  in,  how  conducted,  229. 
rule  as  to  costs  in,  ib. 

Affidavit  on  an-est  of  ship,  221. 

Allotment  note,  213. 
action  on,  ib. 

Appeaeance,  consequence  of  default  of,  226. 

Apportionment  of  payment  under  bottomry  bond  on  ship,  freight 
and  cargo,  218. 

Appeaisement,  commission  of,  223. 

Aeeest, 

of  ship,  221. 

affidavit  necessary  before,  ib. 

how  prevented,  222. 

Assessors  in  Admiralty  Division,  227. 
attendance,  how  secured,  ib. 
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CRIMINAL  LAW. 

ABcrcTiox, 

of  women  and  children,  '2G4. 
■n-ith  intent  to  marry,  ib. 
with  carnal  intent,  ib. 
imdcr  sixteen,  ib. 
stealing  child,  ib. 

AboBTIOX,  offences  and  pimishmcnts,  263. 

ACCESSOEIES, 

before  the  fact,  238. 
after  the  fact,  ib. 

how  punished,  ib. 

how  indicted,  239. 

how  tried,  ib. 

■where  tried,  ib. 

AccoMTLiCE,  evidence  of,  309. 

AccotTNTS,  falsification  of,  279. 

Adjttralty  jurisdiction,  293. 
Bi-itish  ships,  ib. 
indictable  offences,  ib. 

ADtTLTEBATTN'G  food,  258. 

Animals,  cruelty  to,  328. 

Appeextice,  267. 

Aeeest, 

rescuing  from,  punishment  for,  246. 
by  private  individual,  296. 

AnsoN', 

definition  of,  286. 
punishment  for,  ib. 
offences  of  nature  of,  ib. 
what  must  be  proved,  287. 

Assault  on  wife,  summary  jurisdiction,  322. 

Assaults, 

definition  of,  20o. 

who  may  be  indicted,  ib. 

proceedings,  ib. 

common,  ib. 

jiowcr  of  Court,  ib. 

summary  yiroceedings,  266. 

offcTicis  rcliiting  to,  ib. 

with  iiitint  to  commit  felony,  ib. 

administering  poison,  ib. 

(•.\])lo<liiig  gunpowder,  267. 

apprentice  and  master,  ib. 

Assizes,  292. 
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B. 
PROBATE. 

Bastaed, 

administration  of  estate  of,  by  creditor,  20. 
by  nominee  of  crown,  il>. 

Burning  of  will,  Avhat  amounts  to,  II. 

DIVORCE. 

Banns,  false  publication  of,  62. 
Bigamy,  definition  of,  Go. 

BANKRUPTCY. 

Bankrupt, 

property  of,  vesting  in  trustee,  116. 

not  divisible  among  creditors,  ib. 
rule  as  to  personal  earnings  of,  118. 
when  a  clergyman,  119. 
when  an  officer  in  army,  &c.,  120. 
letters  of,  130. 

undischarged,  obtaining  credit  to  the  extent  of  20/.,  131. 
disqualifications  of  peer  when,  il). 

of  member  of  parliament,  ib. 

of  mayor,  alderman,  councillor,  &:c.  ib.,  132. 
surplus  property  of,  after  payment  of  debts,  132. 
appeal  of,  against  decision  of  trustee,  142. 
duties  of  trustee  in  relation  to  property  of,  143. 
discharge  of,  149  rt  seq. 
when  married  woman  may  be  made,  153. 
infant  cannot  be  made,  ib. 
foreigner  can  be  made,  ib. 

Bankruptcy, 

courts  having  jurisdiction  in,  89. 
petitions  where  presented, 

when  debtor  not  resident  in  England,  ib. 
when  creditor  unable  to  ascertain  debtor's  residence,  ib. 
rules  as  to  motions  in,  91. 
procedure  at  commencement  of,  93. 
acts  of,  95  ct  seq. 
effects  of,  116  ct  seq. 
of  master  of  articled  clerk,  &c.,  131. 
what  claims  may  be  proved  in,  138. 

Bankruptcy,  Court  of,  powers  of,  91. 

Bankruptcy  Estates  Account,  trustee  must  pay  money  into,  143. 

Bankruptcy,  Law  of,  changes  by  Act  of  1883.  .89. 

Bankruptcy  Notice,  what  is,  98. 
witliin  what  time  served,  ib. 
how  served,  99. 
course  when  debtor  has  counter-claim,  100. 

Bill  of  Exchange, 

when  creditor  holding,  may  vote,  114. 
proof  by  holder  of,  142. 

where  both  drawer  and  acceptor  are  insolvent,  154. 
doctrine  oi  lyX parte  JFariiir/,  ib. 

Bill  of  Sale,  when  it  amounts  to  act  of  bankruptcy,  97. 

N.  Z 
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Bankruptcy — continued. 
BoABD  of  Trade, 

orders  of,  how  enforced,  90. 

appeals  from,  within  what  time  made,  93. 

ai)pointment,  v^c.  of  receivers,  lO'i. 

special  manager  mu.st  account  to,  103. 

duty  of,  a.s  to  first  meeting  of  creditors,  lOG. 

acts  instead  of  committee  of  inspection.  111. 

application  to,  as  to  luidaimcd  dividend,  133. 

control  over  trustee,  142. 

dutj'  of  trustee  as  to  reports  to,  H3. 

powers  when  there  is  no  coimnittee  of  inspection.  Ho. 

release  of  trustee  by,  1-17. 

Beeach  of  trust, hauki-upt  not  released  from  debts  incurred  by,  152. 


ECCLESIASTICAL  LAW. 

Ekaulk, 

what  is,  172. 
duties  of,  ill. 
how  appomted,  tV*. 
dismissal  of,  ih. 

Benefice, 

grounds  for  refusing  institution  to,  173. 

conditions  as  to  incumbent  holding  more  than  one,  180. 

how  adjacent  benefices  may  be  united,  181. 

duty  of  holder  as  to  residence,  ib. 

Bishop, 

how  appointed,  166. 

powers  and  duties  of,  ib. 

suffragan,  what  is,  167. 

grounds  on  which,  may  refuse  to  institute  clerk,  172. 

appeal  from  court  of,  188. 

consent  of,  to  proceedings  under  Church  Discipline  Act,  193. 

appeal  from,  under  Church  Discipline  Act,  194. 

BUEIAL, 

common  law  right  of,  165. 

of  burial  service,  ib. 
service  under  Burials  Act,  ib. 

ADMIRALTY. 

Bail, 

to  prevent  arrest  of  shiiJ,  222. 

amount  of,  223. 

how  taki'H,  ib. 

course  of  party  proceeding  before  Itegistrar,  ib. 

before  Commissioner,  ib. 

Bottomry  Bond, 
lien  for,  200. 
rc'fiuisitfs  of,  217. 

])rocautions  In'  jjerKOn  about  to  lend  on,  218. 
upcm  ship,  freight  and  cargo,  how  apportioned,  ib. 

Bullion  on  board  ship  must  contribute  to  salvage,  205. 
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CRIMINAL  LAW. 

Bail,  before  magistrates,  298. 

Bailee,  larceny  by,  271. 

Banker,  embezzlement  by,  279. 

Baeeatey,  what  is,  247. 

Betting  in  public, 

punishment  for,  258. 
keeping  gaming  house,  ib. 

BlGAilY, 

when  second  marriage  not  felonious,  257. 

prohibited  degree,  ib. 

defence,  ib. 

oflEence  and  punishment,  ib. 

Beeach  of  contract  by  workmen,  255. 

BUEGLAEY, 

what  is,  283. 

the  time,  ib. 

the  place,  ib. 

dwelling-house,  ib. 

residence,  ib. 

manner,  ib. 

breaking,  ib. 

punishment,  ib. 

distinction  between  house-breaking  and  burglary,  ib. 

sacrilege,  284. 

summary  jui'isdiction,  322. 


PROBATE. 

"  C^TEEOEUM  bonorum  "  grant,  34. 

Caveats, 

definition,  44. 

how  long  in  force,  ib. 

warning  a,  ib. 

when  grant  is  opposed,  ib. 

in  what  office  entered,  45. 

"Cessate"  grant,  34. 

Citation  in  probate  matters, 
definition,  42. 
example  of,  43. 

when  executor  holds  a  will  but  neglects  to  prove  it,  ib. 
personal  service,  when  necessary,  ib. 
steps  previous  to,  ib. 
from  what  office  issued,  ib. 
how  obtained,  ib. 
how  served,  ib. 
general  rales  as  to,  45. 
when  party  may  proceed  after  service  of,  ib. 

Claim,  Statement  of,  50. 

when  plaintiff  disputes  interest  of  defendant,  ib. 

7.2 
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Probate — iu>itiinied. 

CoiiMON'  form  business, 
meaniug  of,  2. 
juiisdiction  of  district  rcgistn',  ib. 

County  Court,  4. 
-what  property  subjwt-mutter  of  Trobato  Division  in,  3. 

CON'FIEilATIOX,  Scotch,    19. 

Contentious,  when  probate  business  is,  45. 

Costs  out  of  the  estate,  when  allowed,  52. 

when  next  of  kin  unsuccessfully  oppose  a  wiU,  ih. 

of  executor  propounding  wiU  when  testator  insane,  53. 

County  Court, 

jurisdiction  of,  in  non- contentious  probate  matters,  4. 
in  contentious,  ih. 

CoUET  of  Probate  Act,  1857,  sect.  73.  .29. 

Ceeditoe, 

when  entitled  to  take  out  administration,  21. 
on  what  condition  allowed,  26. 

Ceo\s'n, 

rights  of,  as  to  taking  administration,  27. 
in  cases  of  bastards,  26. 

Custody  of  wills  of  living  persons,  3. 


DIVORCE. 

Cajeeea,  suits  when  heard  in,  87. 

Childeen,  custody  of,  73. 

Citation  in  divorce  proceedings, 
must  be  served  personally,  76. 
definition,  77. 

when  substituted  service  allowed,  ih. 
time  within  which  appearance  must  be  entered  to,  ih. 

Claiji,  Statement  of,  50. 

Collusion,  what  is,  69. 

Common  license,  62. 

Condonation, 
wliul  is,  68. 
proof  necessary,  ih. 
is  conditional,  ib. 

CoNFEONTATiON,  ordcr  for,  81, 

Conjugal  rights, 

restitution  of,  66. 

how  decree  enforced,  ib. 

Connivance,  what  is,  07. 

Co-BESrONDENT,  85. 

Ceuelty,  definition  of,  65. 
Custody  of  children,  73, 
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BANKRUPTCY. 

CiiAMBEES,  matters  that  may  be  determined  in,  91. 

Clergyman,  when  bankrupt,  119. 

Committee  of  inspection, 
when  appointed,  110. 
liow  appointed,  ib. 
general  rules  relating  to,  ih. 
substitute  for.  111,  145. 
powers  of  trustee  with  permission  of,  14G. 
may  not  give  general  permission,  ib. 

Company, 

shareholder  in,  becoming  banki'upt,  141. 

trustee's  right  to  set  off,  142. 
receiving-  order  cannot  be  made  against,  153. 

Composition,  Ibb  et  seq. 

when  creditors  may  resolve  upon,  155. 

when  binding,  ib. 

how  creditor  may  assent,  &c.  to,  ib. 

approval  of,  by  Court,  ib. 

effect  of  acceptance  of,  150. 

provisions  of,  how  enforced,  ib. 

course  when  instalments  due  under,  not  paid,  157. 

anniilment  of,  ih. 

effect  on  debtor's  property  of  approval  of,  ib. 

if  no  trustee  appointed,  trustee  acts  in  case  of,  ib. 

security  by  trustee  under,  ib. 

how  debts  proved  in,  ib. 

aceeiDtance  of  creditors  when  debtor  adjudicated  bankrupt,  ib. 

effect  of  Court's  approval  of,  158. 

Consideration,  Bankruptcy  Court  may  inquire  into,  94. 

Conveyance, 

for  benefit  of  creditors  generally,  effect  of,  96. 
fraudulent,  ib. 

when  fraudulent  under  13  Eliz.  c.  5,  ib. 
bankruptcy  law,  ib. 

Copyholds,  trustee's  right  to,  120. 

Corporation,  receiving  order  cannot  be  made  against,  153. 

County  Court, 

jurisdiction  of,  in  liankruptcy,  90,  91. 

course  where  judgment  obtained  in,  where  debtor  does  not 

owe  more  than  50('.,  IGO. 
may  sometimes  administer  estate,  ib. 

property  of  debtor,  when  protected  from  execution  on  judg- 
ment of,  161. 

Creditor, 

requisites  of  debt,  94. 

difference  between  Act  of  1883  and  1869  as  to,  ib. 
when  secured,  may  petition,  95. 
when  entitled  to  vote  at  meeting,  114. 
holding  bill  of  exchange,  ib. 
of  firm  proving  against  seiaarate  estate,  115. 

Creditors,  several  petitioning  may  join,  94. 
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ECCLESIASTICAL  LAW. 

Ca>ON  Law, 

definition,  1G3. 
pcculiiir  to  this  country,  ib. 
binding-  olt'cct  of,  in  Eu-rlaud,  1G4. 
resignution  of  order  under,  1G9. 

Canons,  how  appointed,  Sec,  167. 

Chapels, 

classification  of,  164. 

(a)  i)arochial,  ib. 

(b)  of  case,  ib. 

(c)  free,  ib. 

(d)  private,  ib. 

(e)  district,  165. 

(f)  proprietary,  ib. 

Chaptee, 

appointment  of  bishops,  kc,  by,  166. 
Avliat  is,  167. 

Chasuble, 

use  of,  184. 

contempt  of  Court  in  ecclesiastical  matters,  192,  103. 

Chuech, 

definition  of,  1*J4. 

officers  of,  166 — 172. 

freehold,  in  whom  vested,  177. 

whose  duty  to  repair,  ib. 

provision  as  to  rebuildinjj  xiarish  church,  182. 

lay  rectors,  rights  in,  ib. 

services,  how  regulated,  183. 

Chdech  Building  Acts,  16'5. 

Chxtech  Discipline  Act,  193 — 195. 

consent  of  bishop  to  proceedings,  193. 

first  step  in  proceedings  binder,  ib. 

commission  under,  194. 

repoi-t  of  commissioners,  ib. 

cour.sc  of  l)ishop  on  receipt  of  report,  ib. 

appeals  under,  ib. 

within  what  time  suits  must  bo  commenced  under,  195. 

Chubch  Rates, 

collection  of,  171. 

payment  of,  not  compulsorj',  ib. 

Chttecuwakdens, 

functions  of,  170. 

how  chosen,  ib. 

wlien  chosen,  ib. 

duties  of,  ib. 

have  property  in  goods,  kc.,  ib. 

care  of  furniture  of  cliurch,  &c.,  ib. 

riglits  of,  in  parish  cliurcli,  171. 

Citation, 

what  is,  in  ecclesiastical  law,  189. 
contents  of,  ib. 

Civil  suits,  how  commenced,  189. 
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Ecclesiastical  "Li&vf—coiituiucd. 
Cleeoyjien, 

privileges  of,  168. 
disabilities  of,  ib. 
cannot  trade,  ih. 
penalties  for  trading-,  169. 
resignation  of  orders  by,  lb. 

in  case  of  illness,  ib. 
punishment  for  doctrines  contrary  to  Thirty-nine  articles, 
183. 

Communion  Table,  character  and  nature  of,  185. 

CoNFiEMATOEY  Faculty,  what  is,  186. 

Conge  d'elire,  166,  167. 

CoNSiSTOEY  Courts,  188. 

Constitutions,  legatine  and  provincial,  1G3. 

Convocation,  summoned  by  archbishop,  160. 

CouET  of  Arches, 

jurisdiction  of,  187. 
who  is  judge  of  the,  188. 

Ceimixal  suits,  how  conunenced,  189. 

Ceucifix,  when  use  illegal,  185. 

Cup  and  Paten,  elevation  of,  185. 

ADMIRALTY. 

Caveat, 

against  warrant  of  arrest,  222. 

arrest  of  ship  notwithstanding,  ib. 

person  entering,  how  compelled  to  give  security  for  costs,  ib. 

how  long  in  force,  224,  225. 

payment  book,  224. 

release  book,  ib. 

Claim,  Statement  of,  time  for  delivering,  226. 

Collision, 

Lord  Stowell's  rules  as  to,  208. 

where  ship  has  infringed  regidations,  ib. 

where  ship  sheers  off  without  rendering  any  assistance,  ib. 

rule  where  both  vessels  at  fault,  209. 

where  there  is  contributory  negligence,  211. 
preliminary  act  in  cases  of,  226. 

CONTEACT, 

by  what  law  governed,  200. 

between  owner  or  master  and  seaman,  rescinding  of,  214. 

Costs, 

security  for,  by  person  entering  caveat,  222. 
general  rule  as  to,  in  admiralty,  229. 

County  Court, 

jurisdiction  of,  in  admiralty,  230. 
appeal  from,  ib.,  231. 

CouETS  having  admiralty  jurisdiction,  232. 
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CRIMINAL  LAW. 

Lattle,  malicious  injurj-  to,  288. 

Cextoat,  Criminal  Court,  jurisdiction,  293. 

Ceetiokaei, 

definition,  30.5. 
how  obtained,  ii. 

Chajipeety  and  Maintenance,  definition  of,  248. 

Child  stealing,  2Go. 

Cleek, 

larceny  by,  274. 
embezzlement  by,  27S. 
misappropriation  by,  279. 

Coin, 

uttering  counterfeit,  243. 

having  counterfeit  in  possession,  244. 

how  suspected  coin  tested,  il>. 

COEfAOE, 

offences  against,  243. 

CoJDiON  assault,  265. 

Common  nuisance,  258. 

Constable, 

aiding  escape  from,  245. 
executing  warrant,  295. 
warrant,  29 G. 

CONSPIEACY, 

husband  and  wife,  237. 
definition  of,  25{). 
when  merged  into  felon j-,  ib. 
combination  neeessarj',  ib. 
how  punished,  257. 

CoNSTEUcnvE  treason,  definition  of,  241. 

Coeonee's  Court,  294. 

CoEPOEATioxs  may  be  criminally  prosecuted,  237. 

Costs,  when  defendant  or  plaintifiE  ordered  to  pay,  310. 

COXTNTEEFEIT  COin, 

uttering,  242. 

havhig  in  possession,  244. 

CouET,  contempt  of,  249. 

Ceime, 

attempt  to  commit,  liow  defined,  235. 
crimes  at  common  law,  ib. 
offence  contrasted  with  crime,  234. 
where  there  may  be  accessories,  238. 

Cbiminal  rases, 

onus  of  proof,  311. 
confessions,  ib. 
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Criminal  Jjaw—continna/. 
CiUMiNAL  iuforniatiou, 
■what  is,  302. 
ex  officio,  ib. 
Crown  Office,  ib. 

Ceiminals,  extradition,  327. 

Ceown  Cases  Reserved,  Com-t  for,  318. 
how  constituted,  ib. 

Cettelty  to  animals,  328. 

Custody,  escape  from,  offence  of,  245. 


D, 

PROBATE. 

De  bonis  non,  administration,  32. 

Death,  evidence  of,  to  obtain  probate,  2. 

Debts,  rule  as  to  deduction  of,  for  probate,  40. 

Default  in  filing,  50. 

Destroying,  when  will  revoked  by,  11. 

DiSTEicT  Registrar,  course  of,    wlien  doubtful   as   to   grantin"- 
probate,  2.  ° 

District  Registry, 

jui'isdiction  of,  in  common  form  business,  2. 
in  contentious  business,  ib. 

not  obligatory  to  apply  to,  3. 

Domicile,  definition  of, 

foi-m   and   construction   of  wills  of  personal   estate,    made 

abroad,  8. 
notation  of,  19. 

Double  probate,  36. 

Durante  minore  cetate,  administration,  30. 
dementid,  31. 
absenfid,  32. 

DIVORCE. 

Damages  against  adulterer,  7 1 . 

Decree  Nisi, 

how  made  absolute,  8G. 

when  parties  may  marry  again  after,  87. 

course  of  person  showing  cause  against,  88. 

Defence,  67. 

Delay,  valid  excuse  for,  in  suing  for  divorce,  70. 

Delictum  place,  effect  on  jurisdiction  in  divorce,  57. 
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Divorce — continued. 

Desertiox,  what  amounts  to,  under  Divorce  Acts,  65. 

Dissolution, 

suit  for,  ajrainst  wife  become  insane,  59. 
absolute  defences  to,  G7. 
discretionary  defences  to,  ib. 

DiVOECE, 

grounds  for,  04 — 72. 

on  husband's  petition,  64. 

on  wife's  petition,  ib. 
defences  to  smt  for,  67. 
practice,  76  ct  seq. 
proceedings,  how  commenced,  70. 
course  when  alleged  adulterer  luiknown,  if>. 
when  sued  for  in  foriiKi  pauperis,  77. 
proceedings  for,  before  whom  tried,  79. 
trial,  how  questions  of  fact  presented  to  jury,  ib. 
jurisdiction  in,  oo — 00. 
validity  of,  in  England  when  granted  abroad,  58. 

Domicile, 

definition  of,  55. 

various  lands  of,  ib. 

importance  of,  in  divorce,  ib. 

loss  of,  o&. 

place  of,  effect  on  jurisdiction  in  divorce,  57. 

distinguished  from  allegiance,  ib. 

law  of,  regulates  capacity  of  parties  to  marrj-,  ib. 

BANKRUPTCY. 

Death  of  debtor,  effect  of,  in  bankruptcy  proceedings,  153. 

Debtoe, 

can  only  be  made  bankrupt  when  domiciled  or  resident  in 
England,  91. 

presentation  of  petition  bj",  97. 

duties  of  official  receiver  in  relation  to,  102. 

public  examination  of,  when  held,  105. 

failing  to  attend  public  examination,  ib. 

who  may  question  debtor  at  public  examination,  ib. 

duty  of,  as  to  statement  of  affairs,  100. 

when  he  may  be  adjudicated  bankrupt,  107. 

reasons  for  arrest  of,  111. 

duties  of,  after  receiving  order,  125. 

effect  of  death  of,  in  bankruptcy  proceedings,  153. 

default  by,  in  paying  instalment  ordered  by  County  Court,  100. 

bankruptcy  of,  when  protected  from  County  Court  judg- 
ment, 161. 

Debtoes  Act,  imi>risonment  under  sect.  5  of,  158. 

Debts, 

how  proved,  112. 

when  proved,  ib. 

costs  of  proving,  ib. 

affidavit  as  to  proof  of,  ib. 

duties  of  receiver  as  to  ju-nof  of,  ih. 

of  trustee,  ib. 
rejection  of  proof,  ib. 

how  objected  to,  113. 
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Bankru-ptcy—coiidmced. 

Debts — continued, 

proof  by  secured  creditors,  113 

value  of  contingent,  how  ascertained,  139. 

not  provable  in  bankruptcy,  ih. 

meaning  of  iirefcrential,  140. 

from  what  bankrupt  is  not  released  by  order  of  discharge   152 

incurred  by  "  fraud  or  breach  of  trust,"  ih.  ^  ' 

how  proved  in  composition,  157. 

Deceased  insolvent,  when  estate  of,  maybe  administered  in  bank- 
ruptcy, 161. 

Declaeation  of  insolvency,  requisites  of,  98. 
Depaeting  out  of  England, 

when  act  of  bankruptcy,  95. 

Departing  from  dwelling-house,  96. 
Discharge  of  bankrupt, 

when  it  may  be  ap^jlied  for,  149. 

considerations  on  application  for,  ih. 

when  refused  or  suspended,  ib. 

effect  of  maldng  settlements  to  defeat  creditors,  150. 

coui'se  on  applying  for,  151. 

who  may  be  heard  on  application  for,  ih. 

courtmay  require  bankrupt  to  submit  to  judgment  as  a  con- 
dition tor,  ib. 

effect  of,  in  foreign  bankruptcy,  152. 

Discharged  bankrupt, 
duties  of,  151. 
from  what  debts  not  released,  152. 

Disclaimed  property,  persons  interested  in,  how  protected,  123. 
Disclaimer, 

by  trustee  of  purchase  agreement,  118. 

of  land  with  onerous  covenants,  121. 

of  shares  in  companies,  ib. 

of  unsaleable  property,  ih. 
how  made,  ih. 

within  what  time  made,  ih.,  122. 
of  lease,  122. 
effect  of,  of  lease,  ih. 

Discovery  of  debtor's  property,  powers  of  Court  as  to,  125. 
Dividends, 

duty  of  trustee  before  declaring  final,  132. 

position  of  creditor  who  has  not  proved  "before  declaration 
of,  ib. 

imclaimed,  cotu-sc  of  trustee  as  to,  133. 

how  payment  obtained  by  person  entitled,  ib. 

when  to  be  declared,  ih. 

when  creditors  reside  at  a  distance,  134. 

notice  by  trustee  of  declaration  of,  ib. 

duty  of  trustee  before  declaring,  ih. 

right  of  judgment  creditor  of  firm  to,  out  of  separate  nro- 
perty,  ih.  ^  '■ 

declaration  of,  of  joint  and  separate  properties,  ih. 

no  action  against  trustee  for,  ib. 

payment  of,  how  enforced,  135. 

courses  of  secui-ed  creditor  desiring  to  share   ih. 
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ECCLESIASTICAL  LAW. 

legal  position  of,  and  Chapiter,  167. 
how  elected,  ib. 
rural,  what  is,  168. 
of  Ai'ches,  188. 

Decbee  fit's  et  modis,  meaning  of,  189. 

Degeadatiox,  191. 

Depeivation,  191,  193. 

Diocesan  Courts,  jurisdiction  of,  188. 

Distress  for  tithe  rent-charge,  174. 

Divisions  of  England,  ecclesiastical,  161. 

ADMIRALTY. 

Damage, 

lien  for,  200,  211. 

jurisdiction  of  Adnuraltv  in,  207. 

by  coUision  between  British  ships  in  foreign  waters,  ib. 

foreign  ships  iu  foreign  waters,  ib. 
jiower  to  arrest  foreign  ship  for,  ib. 
double  remedy  for,  208. 

(a)  in  rem  against  ship,  ib. 

(b)  in  personam  against  person  who  caused  damage,  ib. 
limitation  of  owner's  liability  for,  209. 

how  claimed,  ib. 
to  goods,  jurisdiction  of  Admiralty  in  case  of,  210. 

Damages, 

amount  of,  for  injury,  &c.  to  goods,  211. 
arising  from  collision,  how  determined,  ib. 
how  assessed,  228. 

Defence,  delivery  of,  226. 

Deviation, 

effect  of,  to  save  (a)  life,  205. 

(b)  property,  ib. 

DiSBiTESEirENTS,  meaning  of  term,  213. 

District  Eegistr}',  Admiralty  proceedings  in,  229. 

CRIMINAL  LAW. 

DiiBTOits  Act, 

crimes  under,  254. 
by  bankrupt  under,  ib. 

DEiruKREE,  indictment,  307. 

Depositions  at  trial,  312. 

Distress, 

fraudulent  removal  of  goods,  329. 

Doo, 

larceny  of,  2G9. 
malici'ius  injury  to,  288. 
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Criminal  "Lslvi— continued . 
Deiving,  furious,  259. 

Deunkenness  no  excuse  for  crime,  23G. 

Dwelling-house, 

breaking  and  entering,  283. 

burglary  in,  ib. 

constructive  breaking,  ib. 

intent,  ib. 

distinction  between  house-breaking  and  burglary,  284 

larceny  in,  ib. 


E. 
PROBATE. 

EXECUTOE, 

according  to  the  tenor,  35. 

niay  be  nominated  by  person  authorized  by  testator,  //; 

01  executor,  ib. 

one  can  prove  without  notice  to  others,  ib. 

to  what  period  he  may  renounce,  36. 

renoiincing  in  one  character,  ib. 

who  has  not  proved,  intermeddling,  may  be  cited  to  take 

probate,  37. 
duties  of,  as  to  inventories,  ib. 

,.  ,  .,T^^^'^  personalty  sworn  under  correct  amount,  41 
liabihty  of,  for  legacy  duty,  42. 
neglecting  to  prove  will  may  be  cited,  43. 

EXECUTOES, 

oath  of,  15. 

taking  out  double  probate,  36. 
affidavits  by,  ib. 

EXECUTEIX, 

married  woman,  may  make  will,  7. 
position  of,  37. 

DIVORCE. 

Eaenings,  protection  of  wife's,  59. 

BANKRUPTCY. 

Eaenings  of  bankrupt,  118. 

Estate  taU,  power  of  trustee  over,  118. 

Evidence, 

of  adjudication  in  bankruptcy,  108. 
of  proceedings  in  bankruptcy,  154. 

Execution, 

when  levied  by  seizure  and  sale,  is  act  of  bankruptcy,  97,  98 
duties  of  sherifE  when  sum  exceeds  20^.,  98,  99. 

after  notice  of  receiving  order,  117. 
when  complete,  ib. 
when  sheriff  may  sell  goods  seized  by  private  contract,  1G2. 
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ECCLESIASTICAL  LAW. 

Eastwaed  position,  1k)\v  dcliutJ,  184. 

Ecclesiastical  Courts, 

what  arc  ordinary,  186. 

provincial  courts,  list  of,  187. 

power  of,  to  commit  for  contempt,  193. 

Ecclesiastical  Divisions  of  England,  164. 

Ecclesiastical  Law, 

nature  and  sources  of,  163 — 165. 
of  what  consists,  163. 
value  of  usage,  &:c.  in,  ib. 

ExcosniuxicATiON,  punishment  of,  191. 

EXEIIPTIOX, 

how  licenses  of,  may  be  granted  by  bishop,  181. 

ADMIRALTY. 

EMrLOYiTEXT  of  sliip  by  majority,  216. 

ExTixcTiox  of  lien,  201. 

CRIMINAL  LAW. 

Embezzlemext, 

definition  of,  277. 
by  clerks  or  servants,  278. 
specific  sum  to  be  proved,  ib. 
misappropriation  by  clerk,  279. 

by  servant,  ib. 
punishment  for,  ib. 
charges  in  indictment,  ib. 
falsification  of  accounts,  ib. 
l)j-  bankers,  merchant,  &c.,  ib. 
by  factor,  280. 
by  trustee,  ib. 
by  officers  of  companies,  ib. 

Enlistment  Act  (Foreign),  object  of,  243. 

Entoy,  forcible,  253. 

Eeeor, 

definition,  317. 
to  whom  lies,  ib. 
how  obtained,  ib. 
appeals,  ib. 

Escape,  distinctions  of,  244. 

Evidence, 

treason,  241. 

as  to  pcrjtuy,  247. 

deceased  person's,  313. 

when  wife  maj'give  evidence  in  favour  of  liusband.  Sec,  308. 

ExTKADiTiON  of  Criminals,  327. 
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F. 
PROBATE. 

"Foot  or  end,"  moaning  of  signature  at,  9. 

roEEiGN  Courts, 

decisions  of,    when  recognized   by   English    Courts    as    to 

validity  of  foreign  wills,  8. 
when  grants  of,  recognized,  18. 

FoEEiGN  law,  how  proved,  18. 

Foreign  wills,  decisions  of  foreign  Courts  as  to,  8. 

BANKRUPTCY. 

Firm,  creditor  of,  holding  separate  security,  135. 

FiEMS,  proof  against  two,  with  common  partner,  136. 

FoEEiGNEE,  when  can  be  made  bankrupt,  153. 

Feaud,  bankrupt  not  released  from  debts  incurred  by,  152. 

Feiendly  society,  position  of ,  when  officer  becomes  bankrupt,  140. 

ECCLESIASTICAL  LAW. 

Faculties,  general  principles  of,  185. 

Faculty, 

what  is,  185. 
how  revoked,  186. 

Flowees  on  communion  table,  185. 

Feeehold, 

of  glebe,  Sec,  172. 

of  chui'ch,  in  whom  vested,  177. 

ADMIRALTY. 

Flag,  law  of,  200. 

FoEEiGN  ship, 

power  to  arrest  for  damage,  207. 

foreign  seaman  on  board,  jurisdiction  of  Court  as  to  wages, 

212. 

Foefeituee  of  ship,  219. 

Feeight,  rights  of  mortgagee  in  respect  of,  earned  since  date  of 
mortgage,  217. 

CRIMINAL  LAW. 

Factoe,  embezzlement  by,  280. 

False  pretences, 

distinguished  from  larceny,  281. 

obtaining  goods  by,  ib. 

must  be  of  existing  fact,  ib. 

bill  of  sale,  ib. 

how  punishable,  282. 

indictment  for,  ib. 

inducing  execution  of  valuable  securities,  ib. 

transferring  stock,  ib. 

in  offering  services  as  servant,  ib. 
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Criminal  Law — coit'tnucd. 

Faise  swearing,  -when  liable  for  perjury,  247. 

Feloxies, 

clistiuguished  from  misdemeanor,  233. 

compounding,  248. 

some  otfences  of,  ib. 

punishment  for,  314. 

after  previous  conviction,  ih. 

Felony, 

origin  of  the  tenn,  234. 
misprision  of,  249. 

Felony  treason,  meaning  of,  241. 

Food,  adulterating,  258. 

FoECiBLE  entry,  253. 

FoEEiGN  Enliststent  Act,  object  of,  243. 

FOEGEEY, 

definition  of,  284. 

by  fictitious  name,  ib. 

intent  to  defraud,  ib. 

what  amounts  to,  285. 

indictment  for,  ib. 

second  count  for,  ib. 

felonious  uttering,  ib. 

■what  must  be  proved  on  indictment,  ib. 

bank  notes,  ib. 

punishment  for,  ib. 

on  separate  occasions,  ib. 

Fueious  driving,  259. 

G. 
BANKRUPTCY. 

Goodwill  of  business,  sale  of  bankrupt's,  130. 

ECCLESIASTICAL  LAW. 

Glebe  laud, 

duties  of  incumbent  as  to,  177. 
freehold  of,  172. 

CRIMINAL  LAW. 

Game,  offences  against  game  laws,  259. 

GmL, 

abducting  with  carnal  intent,  2C4. 

imder  age  of  sixteen,  ib. 
search  warrant,  296. 

Goods, 

restitution  of  stolen,  31G. 

fraudulent  removal  of,  to  avoid  distress,  329. 

GuM'OWDEI!, 

causing  grievous  bodily  hann  bj-,  267. 
placing  in  vessels,  k.Q.,  with  intent,  ib. 
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H. 

BANKRUPTCY. 

Half-pay,  right  of  creditors  to,  120. 

CRIMINAL  LAW. 

High  Court,  special  case,  327. 

Homicide,  260. 
definition,  ib. 
when  justifiable,  ib. 
when  excusable,  ib. 
former  penalty  for  suicide,  ib 
felonious  homicide,  261. 
murder,  ib. 

indictment  for  murder,  ib. 
manslaughter,  ib.,  263. 
voluntary  manslaughter,  261. 
examples  of,  in  voluntary  manslaughter,  262. 
illustrations  of,  ib. 
murder  whilst  doing  another  act,  ib. 
murder  of  policeman,  263. 

by  poUceman,  ib. 

by  husband  of  wife,  262. 
by  poison,  263. 
attempt  to  murder,  ib. 

House  of  Lords, 

impeachment,  291. 
indictment  in,  ib. 

Husband  and  Wife, 

cannot  be  convicted  of  conspiracy,  236. 

wife  stealing  husband's  goods,  271. 

husband  feloniously  receiving  goods  stolen  by  wife,  ib. 

husband  refusing  to  support  wife,  339. 


I. 
PROBATE. 

Incoepoeation  of  papers  by  reference  in  will,  13. 

Indoesement  of  writ  in  probate  cases,  48. 

Inteeest  cause,  meaning  of,  49. 

Inteelineations  in  will,  presumption  as  to,  10. 

Inteemebdling, 

executor  cannot  renounce  after,  36. 
by  executor  who  has  not  proved,  ib. 

Inteeeogatoeies  as  to  possession  of  testamentary  documents,  2 1 . 

Intervention,  who  may  intervene  in  probate  actions,  48,  49. 

Inventoeies,  duties  of  executor  or  administrator  as  to,  37. 

Ieish  grant  of  probate,  &c.,  when  recognised,  20. 
N.  .\  A 
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DIVORCE. 

Identification  by  being  confronted  vrith  witness,  82. 

Inteevention, 

different  Icinds  of,  83. 
how  kiive  obtained,  84. 

BANKRUPTCY. 

Income,  right  of  creditors  to  bankrupt's,  120. 

Insolvency,  requisites  of  declaration  of,  98. 

Insolvent,  deceased,  when  estate  may  be  administered  in  bank- 
ruptcy, IGl,  162. 

ECCLESIASTICAL  LAW. 

iNCfllBEXT, 

duties  of,  as  to  parsonage  house  and  chancel,  177. 

duties  of — (1)  glebe  land  ;    (2)  openixig  mines ;   (3)  cutting 

timber,  ib. 
repairs  by,  xmdcr  the  Dilapidations  Act,  ib. 
right  of  widow  of,  to  reside  in  house  annexed  to  benefice,  178. 
liability  of  representatives  of,  for  dihipidutions,  ib. 
what  insurance  must  be  effected  by,  179. 
what  leases  may  be  made  by,  ib. 
conditions  as  to  exchange  of  benefices  by,  ib. 
as  to  holding  more  than  one  benefice  by,  180. 

Induction,  what  is  meant  by,  177. 

Institution, 

grounds  on  which  bishop  may  refuse,  173. 
meaning  of,  176. 

ADMIRALTY. 

Identification,  doctrine  of,  211. 

Inteevention  in  Admiralty, 

by  persons  not  parties  to  action,  229. 

by  mortgagee,  ib. 

by  trustee  of  bankinipt,  ib. 

CRIMINAL  LAW. 

loNOKANCE  of  law  uo  cxcusc,  237. 

Indictment, 

different  offences  in  different  counts,  274,  301. 

for  forgery,  285. 

certiorari,  292. 

what  is  meant  by,  299. 

example  of,  ib. 

description  of  property,  300. 

rule  as  to  defects  in,  ib. 

more  than  one  offence,  ib. 

exceptions,  301. 

counts  for  pre\'iou8  convictions,  ib. 

vexatious,  303. 

previous  conviction,  313. 

Infancy,  wlien  a  defence  to  n  friminal  prosecution,  236. 
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Criminal  "Law— continued. 
Insanity, 

an  exemption  from  criminal  liability,  235. 

medical  evidence,  ib. 

finding  by  jury,  ib. 

how  ordered  by  Court  after  acquittal,  ib. 

J. 
PROBATE. 

JUEISDICTION, 

probate,  1 — 6,  46. 

of  Ecclesiastical  Court,  ib. 

of  County  Court, 

in  non- contentious  probate  matter,  4. 

in  contentious,  ib. 

DIVORCE. 

Jactitation  of  marriage, 
suit  for,  67. 

defences  to,  70. 

Judgments  in  divorce,  of  what  kinds,  82. 
Judicial  separation, 

by  magistrates,  59. 

grounds  for,  64 — 72. 

defences  to  suit  for,  71. 

reversal  of  decree  for,  70. 

JuEiSDicTiON  in  divorce,  55 — 60. 

elements  to  be  considered  in  questions  as  to,  57. 
objection  to,  by  respondent  or  co-respondent,  58,  78. 

BANKRUPTCY. 

Judgment, 

when  final,  98,  99. 

is  not  conclusive  evidence  of  provable  debt,  140. 
Judgment  debtor, 

committal  of,  158. 

when  receiving  order  may  be  made  instead,  159. 
Judgment  debtor's  summons,  meaning  of,  158. 

JUEISDICTION, 

Com-ts  having,  in  banki-uptcy,  89. 
of  bankruptcy  registrars,  90. 

ECCLESIASTICAL  LAW. 

JuEiSDicTioN  of  diocesan  courts,  188. 

ADMIRALTY. 

JUEISDICTION, 

over  high  seas,  199. 

criminal,  of  English  Courts,  200. 

of  Admu-alty  in  towage,  206. 

damage,  210. 

wages,  212. 

necessaries,  214. 

possession  suits,  216. 

morta'ages,  217. 
A  A  2 
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Admiralty — con  t  in  ued. 

JuEiSDicnoN — con  tin  ued. 

of  inferior  Courts  in  Admiralty,  "230 — 232. 
of  County  Court  in  Admiralty,  230. 
of  justices  of  the  peace  in  Admiralty,  231. 
Courts  having  Admiralty,  232. 

Justices  of  the  peace, 

jurisdiction  in  Admiralty,  231. 
appeal  from,  in  salvage  cases,  232. 

CRIMINAL  LAW. 

JuuGiiENT,  arre.st  of,  313. 

JuEiSDicTiON  of  Courts, 
House  of  Lords,  291. 
impeachment  in  House  of  Lords,  ib. 
indictment  in  House  of  Lords,  ib. 

JUBY, 

challenges  to,  307. 
peremptory  challenges,  ib. 
iitcdietate  lingua,  308. 
special,  when  allowed,  ib. 
disagreement,  313. 

JuEY,  Grand, 

duties  of,  302. 
indictments  before,  303. 

Justice  of  the  peace, 
warrant,  295. 
backing  warrant,  ib. 

K. 
PROBATE. 

Kixgsdown's,  Lord,  Act  (24  &  25  Vict.  c.  114),  7, 

ECCLESIASTICAL  LAW. 

Kissing  books  of  services,  rules  as  to,  185. 


PROBATE. 

Legacy  duty, 

exemption  from,  42. 
liability  of  executor  for,  ib. 

Legitqiacy  by  subsequent  marriage,  5. 

Limited  grants,  30. 

DIVORCE. 

Lkoitimacy,  declaration  of,  60. 

License, 

common,  61. 

special,  ib. 

registrar's,  ib. 

procuration  of,  by  fraud,  G2. 

Lunatic,  wife  of,  committing  adultery,  .59. 
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BANKRUPTCY. 

Landloed, 

rights  of,  as  to  rent,  128. 
may  distrain,  ib. 

Lettees  of  bankrupt  may  be  re-directed,  130. 

Liability,  definition  of,  under  Bankruptcy  Act,  139. 

ECCLESIASTICAL  LAW. 

Lay  rector,  rights  of,  in  respect  to  church,  182. 

Laymen,  how  tithes  belong  to,  174. 

Leqatine  Constitutions,  163. 

Lettees  of  request,  what  are,  187. 

Libel,  plaintiff's,  what  is,  190. 

Lighted  candles  on  communion  table,  184. 

ADMIRALTY. 

Liability, 

limitation  of  owner's,  209. 

exemption  from,  where  pilot  on  board,  210. 

Lien, 

what  is  maritime,  200. 

claims  to,  ib. 

extent  of,  on  ship,  201. 

effect  of  prior,  on  sale  of  ship,  ib. 

how  extinguished  or  lost,  ib. 

how  enforced,  ib. 

against  ship  of  foreign  government,  ib. 

extends  to  debt,  costs,  and  interest,  ib. 

for  salvage,  205. 

for  damage,  211. 

for  wages,  213. 

for  necessaries,  215. 

Liens, 

in  what  order  paid,  201. 
marshaUing  of  assets  in  cases  of,  202. 

Limitation, 

of  owner's  liability  for  damage,  209. 
how  claimed,  ib. 

Log  of  ship,  whether  admissible  in  evidence,  227. 

CRIMINAL  LAW. 

Landloed  and  tenant,  fraudulently  removing  goods,  328. 

Laeceny, 

definition,  268. 

various  kinds,  ib. 

at  common  law,  ib. 

what  animals  subject  of,  ib. 

offences  of  cutting,  severing,  &c.,  ib. 

from  mine,  ih. 
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Criminal  Law — continued. 
Labcexy — con  1 1  n  lu'd. 

trees  and  shrubs,  269. 

of  will,  lb. 

of  dog,  ib. 

two  kinds  of,  i*. 

distinguished  from  false  pretences,  ib. 

by  intent,  270. 

by  mLstake,  ib. 

by  bailee,  ib. 

of  furnitm-e  under  hire  system,  271. 

of  partner,  ib. 

of  husband's  goods  by  mfe,  ib. 

husband  receiving  goods  stolen  by  wife,  ib. 

person  stealing  his^own  goods,  ib. 

of  things  found,  272. 

by  mistake,  ib. 

inciting  servant  to  commit,  ib.^ 

"  asportation"  meaning  of,  273. 

with  intent,  illustration  of,  ib. 

by  false  representations,  ib. 

illustrations  of,  ib. 
conversion,  ib. 

improperly  taking  another's  goods,  ib. 
indictment,  274. 

indictment  for,  and  embezzlement,  ib. 
simple  larceny,  ib. 
by  tenant  or  lodger,  ib. 
by  clerk  or  servant,  ib. 
compound  (examples  of),  ib. 
robbery,  27o. 

of  letters,  ib. 
in  relation  to  post  office,  ib. 

pimishment  for,  after  conviction  for  felony,  314. 
summary  jurisdiction  in,  322. 

Law,  ignorance  of,  no  excuse,  237. 
Lettees,  stealing,  275. 

Libel, 

how  prosecuted,  251. 

what  necessary  on  indictment,  ib. 

when  for  public  benefit,  252. 

what  are  questions  for  jury,  ib. 

punishment,  ib. 

rule  as  to  costs,  ib. 

threatening  to  publish,  in  order  to  extort,  ib. 

how  altered  by  Act  44  ic  45  Vict.  c.  60.  .263. 

summary  jurisdiction,  322. 

LoBOEB,  larceny  by,  274. 

M. 
PROBATE. 

Maeried  woman, 
executrix,  37. 
administratrix,  ib. 
liability  for  breaches  of  trust,  ib. 
deva.stavit,  ib. 
of  husband  for  breaches  of  tnist,  ib. 
devastavit,  ib. 
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Probate — continued. 

Motion,  application  for  grant  of  probate  or  administration  on,  .52. 
Motions,  chief  rules  as  to,  in  probate  matters,  53. 

DIVORCE. 

Magistrates, 

judicial  separation  by,  GO. 
maintenance  ordered  by,  ib. 

Maintenance  of  wife  when  deserted,  60. 

Maemage, 

efPect  of  lunacy  on,  6-1. 

jactitation  of,  67. 

how  proved  in  divorce  proceedings,  82. 

cohabitation  is  evidence  of,  ib. 

declaration  of  validity  of,  60. 

requisites  of  vahd,  61 — 64. 

induced  by  fraud,  when  void,  61. 

of  British  subjects  abroad,  63. 

place  of,  effect  on  jiu-isdiction  in  divorce,  57. 

form  of,  must  be  in  accordance  with  place  where  contracted,  58. 

Maeeiages,  where  they  may  be  celebrated,  63. 

Maeby,  when  parties  may,  after  decree  nid,  87. 

MoEMON,  divorce  of,  57. 

Motions,  chief  rules  as  to,  in  divorce  matters,  81. 

BANKRUPTCY. 

Maeeied  woman, 

position  of,  lending  to  husband,  138. 
when  may  be  made  bankrupt,  153. 

Meeting, 

when  first  meeting  of  creditors  held,  106. 
duty  of  receiver  as  to  first,  ib. 
who  entitled  to  vote  at,  114. 
power  of  chairman  as  to  proofs,  ib. 
when  trustee  may  summon,  115. 
for  electing  trustee,  144. 

Moetgaqee, 

is  secured  creditor,  129. 

courses  open  to,  on  mortgagor's  bankruptcy,  ib. 

application  by,  in  Bankruptcy  Court,  for  sale,  ib.,  130. 

Motions  in  banki-uptcy,  rules  as  to,  91,  92. 

Mutual  credits,  debts,  &c.,  set  off,  141. 

ECCLESIASTICAL  LAW. 

Mixed  tithes,  174. 

Modus,  what  is,  174. 
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Ecclesiastical  Law — continued. 
Monition', 

what  is,  190. 
how  obtained,  ib. 
peualtvof,  191. 

MoNaTIEN'T, 

in  church,  what  must  be  done  before  setting  up,  186. 
who  has  the  right  to  allow  erection  of,  ib. 

MoBTUAEiES,  what  are,  181. 

ADMIRALTY. 

MAiiiTiiiE  lifu  [see  Lien). 

duties  of,  -220. 
deputies  of,  ib. 
certificate  of,  as  to  value  of  property,  223. 

Maeshajiling  of  assets  in  cases  of  liens,  202. 

Master, 

removal  of,  219. 

power  of  Court  to  remove,  ib. 

MoETGAOEE,  rights  of,  as  to  freight  earned  since  date  of  mort- 
gage, 217. 

MOETGAGES, 

jurisdiction  of  admiralty  as  to,  217. 
effect  of,  on  ownership  of  a  ship,  ib. 

MoETGAGOE,  rights  of,  as  to  hiring  out  ship,  217. 

CRIMINAL  LAW. 

Maoisteate, 

refusal  to  give  evidence  before,  297. 

proceedings,  ib. 

on  summary  convictions,  324. 

evidence,  298. 

powers,  ib. 

bail,  ib. 

discretion,  ib. 

when  bound  to  accept  bail,  299. 

remand,  ib. 

committal,  ib. 

whipping,  322. 

common  assault  and  batteries,  323. 

where  no  jurisdiction  in  assault,  ib. 

wilful  injuries  to  property,  ib. 

restitution  of  goods  stolen,  ib. 

limit  of  punishment,  324. 

fines,  32.5. 

hearing  of  case,  ib. 

enforcing  payment,  ib. 

cumulative  sentences,  ib. 

costs,  ib. 

appeal,  326. 

to  quarter  sessions,  ib. 

Maintenance  and  Champerty,  definition  of,  248. 
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Criminal  'LQ.^fr— continued. 

Malice,  what  is  meant  by  the  term,  234. 

Malicious  injury  to  property, 
offences  connected  with,  287. 
manufactures,  ib. 
machinery,  ib. 
mines,  ib. 
vessels,  ib. 
to  cattle,  288. 
to  dogs,  ib. 
beast,  &c.,  ib. 
how  punishable,  ib. 
to  trees,  &c.,  ib. 
proof  of  actual  malice  not  necessary,  ib. 

Manslaughtee, 
voluntary,  261. 
how  punishable,  263. 

Maeeied  women,  crimes  committed  by,  237. 
Mine, 

stealing  from,  269. 

malicious  injury  to,  287. 

MiSDEMEANOES  distinguished  from  felonies,  233. 

MisPEisiON  of  treason,  meaning  of,  241. 

MUEDEE,  261. 

indictment  for,  ib. 
when  presumed,  262. 
of  policeman,  ib. 
by  policeman,  ib. 
attempt  to,  263. 

N. 
PROBATE. 

Next  of  kin, 

order  in  which,  entitled  to  administration    24 

meaning  of,  in  probate  matters,  27.  ' 

may  call  upon  personal  representative  for  inventory,  37. 

NOTAEY, 

duties  of,  6. 

in  foreign  language,  ib. 

Notation  of  domicile,  19. 

Notice  of  trial  in  Probate  Division,  51. 

DIVORCE. 

Nullity  of  marriage, 

grounds  for  petition  for,  66. 

who  may  present  petition,  ib. 

within  what  time  suit  must  be  brought,  ib. 

BANKRUPTCY, 

Notice, 

of  act  of  bankruptcy,  what  is,  117. 
by  assignee  of  trade  debts,  124. 
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ADMIRALTY. 

Necessakies, 

atbuiraltj-  jurisdiction  as  to,  'J  14. 
how  defiiied,  215. 
proof  in  claim  for,  ib. 


CRIMINAL  LAW. 

New  trial, 

iu  criminal  cases,  316. 
grounds  for  new  trial,  ib. 

NuiaANCE,  common,  definition  of,  258. 


PROBATE. 

Oatu  for  administration  when  brother  takes,  '25. 

Obliteeations  in  wills,  rule  as  to,  10. 

"  Omnia  rite  esse  acta  prtesumimtur  "  applied  to  wills,  10. 

BANKRUPTCY. 

Officiai.  Receiver.     See  Receivee. 

Open  Court, 

matters  that  must  be  determined  in,  90. 
application  for  bankrupt's  discharge,  149. 

ECCLESIASTICAL  LAW. 

Oedinaey,  meaning  of  term,  188. 

Oedixation, 

declaration  before,  168. 
meaning  of  "title"  to,  ib. 

CRIMINAL  LAW. 

Oatus, 

unlawful,  242. 

false,  when  amounting  to  perjury,  247. 

Obtainino 

goods  by  false  representations,  273. 
illustrations  of,  273,  281. 

Offence 

of  uttering  counterfeit  coin,  243. 

of  having  counterfeit  coin  in  possession,  244. 

Offences 

against  coinage,  243. 
compounding,  248. 

Officke,  obstructing,  in  execution  of  duty,  246. 

OFFiCEEa  of  companies,  embezzlement  by,  280. 
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PROBATE. 

Paeol  evidence  of  contents  of  lost  will,  17. 

Payment  by  debtor  before  revocation  of  probate,  &c.,  21. 

Penalty, 

reduction  of,  on  administration  bond,  28. 

Pendente  lite,  administration,  31. 

Peeishable  property,  administrator  appointed  to  preserve,  33. 

Peesonal  property, 

in  England,  is  subject-matter  of  Probate,  &c.  Division,  3. 
of  intestate  before  administration  granted,  3. 
law  governing  succession  to,  5. 

Peesons  interested  in  estate,  how  bound,  48. 

Petition,  act  on,  51. 

Power  of  appointment,  when  general  probate  duty  payable,  39. 

Peesumption  of  survivorship,  27. 

Peize-money,  will  of  seamen  as  to,  7.' 

Pkobate, 

of  wUl  in  possession  of  person  residing  abroad,  18. 

under  power  of  attorney,  ib. 
grants  of,  of  foreign  courts,  when  recognized,  ih. 
how  soon  granted,  ib. 
effect,  when  not  taken  out  for  more  than  three  years  from 

death,  ib. 
effect  of  English  grant,  on  Scotch  personalty,  19. 

in  Ireland,  20. 
Irish  grant  of,  when  recognized,  ib. 
in  "/«c  simile,''''  ib. 

position  of  debtor,  when  grant  revoked,  21. 
penalty  for  not  taking  out,  21,  42. 
how  grant  may  be  revoked,  22. 
grounds  for  revoking,  46,  47. 
limited  gi-ants  of,  30. 

in  duration,  ib. 

to  a  particular  property,  ib.,  32. 

to  a  particular  object,  ib. 
when  double,  36. 
when  imnecessary,  38. 
no  stamp  duty  now  payable  on,  39. 
effect  of  in  solemn  form,  47. 
who  may  opj)Ose  grant  of,  48. 
in  solemn  fonn  binds  heir-at-law,  &c.,  49. 
second  grants  of,  3. 
two  kinds  of,  14. 
in  common  form,  ib. 
in  solemn  form,  ib. 

what  is  necessary  to  entitle  will  to,  ib. 
of  will  of  realty,  ib. 

of  blind,  or  illiterate  person,  16. 
rule  as  to  admitting  iaterhneations  and  alterations  to,  ib. 

Peobate  business,  when  contentious,  45. 

Peobate  Coiirt  Act,  1857,  s.  73.  ,29. 
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Probate  — eon  t  in  ued. 

Probate  Division, 

practice  in,  how  regulated,  47. 
may  remit  cause  to  County  Court,  3. 
may  appoint  receiver,  5. 

Peobate  duty. 

in  case  of  seaman's  wages,  38. 
on  deposits  in  savings  banks,  ib. 
in  friendly  societies,  <S:c.,  ib. 
now  payable  on  affidavit  for  Inland  Revenue,  39. 
exemptions  from  ordinary  amount  of,  ib. 

where  personal  estate  does  not  exceed,  300/.,  ib. 
exceeds  100/.,  ib. 
on  what  property  payable,  39,  41. 
now  payable  after  deduction  of  debts,  40. 
payable  on  property  disposed  of   under  general   power  of 

appointment,  ib. 
not  payable  on  trust  property,  ib. 

Peoduction,  order  for,  of  testamentary  papers,  52. 

DIVORCE. 

Paupeeis,  divorce  in  forma,  11. 

Petition  for  divorce,  76. 

must  contain  acts  of  adultery,  iScc,  77. 

effect  of  death  of  petitioner,  8 1 . 

when  respondent  proves  adultery,  &c.  of  petitioner,  84. 

Petitionee  for  divorce,  kc,  effect  of  death  of,  81 

Pleadinos  after  answer  to  divorce  petition,  78. 

Peohibited  degrees,  what  are,  64. 

Peotection  order,  59. 

BANKRUPTCY. 

Pakliament.  disqualification  of  member  of,  when  bankrupt,  132. 

Paetnee,  creditor  of  firm  with  separate  security  on  estate  of,  135. 
proof  of  partnership  estate  against  separate  estate  of,  136. 
by  partner  again.st  separate  estate  of,  ib. 
against  two  several  firms  with  common,  ib. 
in  caae  of  fraud  by,  137. 

breach  of  trust  by,  ib. 

Paetnees,  application  of  joint  and  separate  property  of  bankrupt, 
136. 

Paetneeship, 

bankruptcy  proceedings  by  or  against,  153. 

action  by  trustee  of  bankrupt  partner  as  debtors  of,  154. 

Past  debt,  conveyance  of  whole  of  debtor's  property  in  con- 
sideration of,  96. 

Peee,  disqualification  when  bankrupt,  131. 

Pension,  right  of  creditors  to,  120. 
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Bankruptcy — continued. 
Petition,  bankruptcy, 

where  it  must  be  presented,  89. 

course  where  proceedings  commenced  in  wrong  court,  90. 

can  only  be  presented  against  debtor  domiciled  or  resident  in 

England,  91. 
general  rules  as  to  presentation  of,  93. 

within  what  time  act  of  bankruptcy  must  have  occurred,  94. 
how  served,  ib. 

proceedings  at  hearing  of,  100. 
effect  of  presentation  by  debtor,  101. 
course  when  debtor  disputes  statements  in,  ib. 
powers  of  court  before  petition  is  heard,  104. 

(a)  may  appoint  interim  receiver,  ib. 

(b)  may  stay  any  action,  &c.,  ib. 

(c)  proceedings  pending  may  be  stayed,  &c.,  ib. 

Possession,  order,  and  disposition  clause, 
what  goods  are  within,  124. 
a  partner's  goods  are  within,  ib. 
assessment  of  trade  debts,  ib.  125. 
furniture,  hiring  agreement,  125. 
goods,  &c.  left  for  alteration,  &c.  with  tradesmen,  &c.,  ib. 

PoWEES,  vest  in  trustee,  116. 

Pejefeeence,  fraudulent, 

is  act  of  bankruptcy,  96. 
definition,  97. 
necessary  marks  of,  ib. 

Peefeeential  debts, 
meaning  of,  140. 
what  are,  ib. 
friendly  societies,  ib. 

Peoof  of  debts, 

how  proved,  112. 
when  proved,  ib. 
affidavit  as  to,  ib. 
costs  of,  ib. 
duties  of  receiver,  ib. 

trustee,  ib. 
rejection  of,  ib. 

how  objected  to,  113. 
valuation  of  security  on,  ib. 
creditor  may  amend  valuation  in  proof,  135. 
by  partnership  estate  against  separate  estate  of  partner,  136. 
by  partner  against  separate  estate  of  co-partner,  ib. 
against  two  firms  with  common  partner,  ib. 
when  partner  commits  a  fraud  or  breach  of  trust,  137. 
by  surety,  ib. 

after  payment  of  debt,  ib. 

for  contribution,  138. 
when  payable,  subsequent  to  act  of  bankruptcy,  ib. 
by  foreign  creditor,  ib. 

by  married  woman  for  money  lent  to  her  husband,  ib. 
what  claims  can  be  proved,  ib. 

caimot  be  proved,  139. 
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Bankruptcy — continufd. 
Peophrty, 

what  vests  in  trustee,  116. 

what  not  divisible  among  creditors,  ib. 

wliat  trust  property  is  excepted,  118. 

copyhold  rights  of  trustee  in,  120. 

stocks,  shares,  &c.,  121. 

powers  of  coiirt  as  to  seizure  of,  126. 

trustee's  title  to,  127. 

which  would  not  have  belonged  to  debtor,  128. 

PEOTECfTED  transactions, 
meaning  of,  117. 
what  arc,  ib. 

Protection  of  debtor's  estate,  powers  of  court  as  to,  104. 

Peoxies, 

rules  as  to,  115. 

to  whom  they  may  be  given,"  ib. 

penalty  on  trustee,  &c.  for  soliciting,  ib. 

Public  examination, 

of  debtor,  when  held,  105. 

course  when  debtor  fails  to  attend,  ib. 

who  may  question  debtor,  ib. 

how  made,  106. 

when  concluded,  ib. 


ECCLESIASTICAL  LAW. 

Parish  churcli,  arrangement  of  seats  in,  171. 

Parish  clerk, 
what  is,  171 
suspension  of,  ih. 

Parson, 

definition,  172. 
presentation  of,  to  living,  ib. 

Pbotji-iae,  what  is  a,  187. 

Peculiars,  what  is  the  Court  of,  187. 

Penalties, 

to  which  clergy  and  laity  subject,  191. 
to  which  clergy  alone  subject,  ib. 

Penance,  191. 

Pension  to  clergyman  resigning,  170. 

Personal  tithes,  174. 

PlJCADINOS, 

in  civil  ecclesiastical  suit,  190. 
plaintiff's  "  libel,"  ib. 
dcf'diidant'H  answer,  ib. 
pluintiff's  libel,  liow  objected  to,  ib. 

Predial  tithes,  174. 
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Ecclesiastical  Law — contimud. 

Pkesentatiox,  formalities  on,  172. 

Pexvt  Council, 

appeal  to.  ISS. 

under  Public  Worsliip,  &c.  Act,  197. 

Pkoceduke  in  ecclesiasticiU  law,  189 — 193. 

Peosteation 

of  celebrant  before  consecrated  elements,  ISo. 
in  prayer  of  consecration,  ib. 

Peotinctal 

constitutions,  163. 
sj-nods,  164. 

Public  WoRsnip  Eegulation  Act,  19,")— 19S. 
object  of,  195. 

to  what  class  of  subjects  applicable,  if/. 
proceeding-sunder,  how  commenced,  i/>.,  196. 
where  matter  transmitted  to  judge,  196. 
evidence  imder,  197. 
appeal  from  judge  under,  (7*. 
obedience  to  jiulge,  how  enforced,  ih. 
representation  imder,  of  illegal  ai'ts  in  cathedrals,  ib. 
limitations  to  right  to  take  jiroeoedings  muler,  198. 
resemblance  between,  and  Church  Disciplhio  Act,  ib. 
differences,  ib. 

ADMIRALTY. 

Patment  out  of  court,  224. 

Pilot, 

when  entitled  to  remuneration  for  salvage,  20 1. 
exemption  from  liability,  when  compidsory,  210. 
limitation  of  liability  of,  ib. 

Pilotage,  Ken  for,  200. 

Possession  suits, 
what  arc,  21.'). 

for  what  purpose  employ e<l,  ib. 
to  place  claimants  in  possession  of  ship,  ib. 

of  earnings  of  ship,  ib. 
to  enable  ship  to  be  employed,  ib. 
to  examine  accounts  before  co-owners,  ib. 
jurisdiction  in,  over  foreign  ships,  216. 
employment  of  ship  by  majority  of  owners,  ib. 

Peactice, 

of  Admiralty  Division,  220—229. 
what  rules  regulate,  220. 

Peeliminaey  Act, 
moaning  of,  225. 
contents  of,  ib. 
object  of,  226. 
when  allowed,  ib. 
how  amended,  ib. 

Peopeety  saved,  value  of,  how  caiciulatod,  204. 
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CRIMINAL  LAW. 

Taudon,  where  grunted,  318. 

Paetnee,  larceny  of,  271. 

Paupee's  settlement,  329. 

Pexal  servitude, 

smallest  term,  315. 

longest  term,  if>. 

offence  of  being  at  large  without  autliority,  24G. 

Peejuet, 

what  is,  246. 

acts  amoimting  to,  247. 

how  committed,  ib. 

nature  of  false  swearing,  ib. 

evidence  as  to,  ib. 

definition  of  offence  of,  ib. 

puiiishnient  of,  ib. 

subornation  of,  how  punished,  ib. 

PlEACY, 

definition  of,  240. 
how  puni.shed,  ib. 

Poisox,  administering,  266. 

Police  supervision,  315. 

Post  office, 

larceny  by  employe  in,  275. 
of  any  person,  ib. 

Peevious  conviction,  proof,  312. 

Peincipals, 

definition  of,  in  first  and  second  degree,  237. 
in  second  degree,  how  punished,  238. 

Pbison, 

escape  from,  244.  • 

breach  of,  what  is,  246. 

Peiboxee, 

found  insane  at  trial,  how  dealt  with,  236. 

aiding  to  escape,  how  puni.shable,  245. 

as.sizes,  305. 

arraigning,  306. 

when  mute,  ib. 

queen's  evidence,  ib. 

pleas,  ib. 

autrefois  acquit,  ib. 

autrefois  convict,  ib. 

evidence  of  bad  character,  311. 

offences,  ib. 

previous  conviction,  312. 

evidence  of  good  character,  313. 

guilty  on  several  counts,  314. 

Peize  fight,  death  of  one  of  tlie  combatants,  holder  of  stakes,  23'J. 


INDEX.— P,  a,  R  369 


Criminal  "LsLW—con/iniicfL 
Public  peace, 

offences  against,  249. 
unlawful  assembly  and  riot,  ib. 
nature  of  offences  against,  250. 
when  riot  amounts  to  felony,  ib. 
definition  of  affray,  ib. 
sending  challenge,  ib. 

Punishment, 

hard  labour  as,  ;Uo. 

whipping,  ib. 

solitary  confinement,  ib. 


Q. 
DIVORCE. 

Queen's  Proctor,  intervention  of,  in  divorce  proceedings,  83. 

CRIMINAL  LAW. 

QuAETEE  Sessions,  294. 
offences  triable  at,  ib. 
appeals  to,  327. 

Queen,  insults  to,  241. 

Queen's  Bench  Division, 

criminal  jurisdiction  of,  292. 
indictment  by  certiorari,  ib. 

Queen's  evidence,  306. 


E. 
PROBATE. 

Real  estate,  law  governing  succession  to,  5. 

Receivee, 

power  of  Probate  Division  to  appoint,  4 . 
powers  of,  ib. 

Re-heaeing  of  cause  tried  without  a  jury,  51. 
by  executor  of  executor,  32. 
not  by  administrator  of  executor,  33. 
or  administrator  of  administrator,  ib. 

Renunciation  of  probate,  1. 

by  executor  in  one  character,  36. 

by  one  of  several  executors  who  survives  his  co-executors,  ib. 

by  executor,  36. 

to  what  period,  ib. 

how  made,  ib. 

by  minors  and  infants,  ib. 

by  lunatics,  ib. 

Revocation  of  will, 

dependent  relative,  12. 
by  marriage,  1 1 . 

Rules  in  Probate  Division,  1 . 
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DIVORCE. 

RECilSTEAE, 

license  of,  62. 
certificate  of,  ib. 

Reply,  78. 

Respoxdejtt, 

answer  to  divorce  petition,  78. 

course  of,  when  petitioner  fails  to  file  questions  or  set  down 

cause  for  ti'ial,  SO. 
who  has  appeared  but  not  delivered  answer,  to  wliat  extent 

heard  at  trial,  ib. 

Restitution'  of  conjugal  rights,  CG. 
defonres  to  suit  for,  70. 

BANKRUPTCY. 

Receivee, 

orders  of,  how  enforced,  90. 
powers  of  interim,  102. 
by  whom  appointed  and  removed,  ib. 
rights  and  duties  of,  ib. 

may  administer  oaths,  ib. 

expressions  referring  to  trustee  include  receiver  when 
acting  as  trustee,  tb. 

trustee  must  supply  information  to,  ib. 
special  duties  in  relation  to  debtor,  ib. 

as  regards  debtoi-'s  estate,  103. 
application  to  Court  by,  how  made,  ib. 
appointment  of  sjiecial  manager  by,  ib. 
powers  of,  when  acting  as  trustee,  104. 
must  take  part  in  public  examination  of  debtor,  106. 
fixes  date  of  first  meeting,  ib. 

duty  in  relation  thereto,  ib. 
duty  as  to  investigating  debtor's  affairs,  107. 
is  trustee  till  one  is  appointed,  108. 
duties  as  to  proof  of  debts,  112. 
declaration  as  to  proof,  how  objected  to,  113. 
may  redeem  security,  114. 
acts  as  trustee  under  composition  where  none  appointed,  157. 

Receivino  order, 

powers  of  Court  previoussly  to,  102. 
effect  of,  104. 

when  made  tigainst  a  firm,  ib. 
upon  creditor's  right  to  take  proceedings,  lOo. 
course  when  creditors  are  chiefly   resident   in   Scotland  or 

Ireland,  ib. 
duties  of  sheritt'  after  notice  of,  117. 
duties  of  debtor  after,  125,  126. 
may  be  made  on  ajiplication  for  committal  of  debtor,  159. 

Reoistraes  in  bankruptcy,  jurisdiction  of,  90. 

Rejection  of  proof,  112. 

Relation  back,  meaning  of  doctrine,  110. 

Release  of  trustee,  147. 

Remaining  out  of  England,  when  act  of  bankruptcy,  95. 
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Bankruptcy — conttHucd. 

Remunkeation  of  trustee,  how  fixed,  110. 

how  objected  to,  ib. 
trustee  may  not  accept  additional,  ih. 

Rent, 

landlord's  right,  128. 
distress  for,  ih. 

Reputed  ownership, 
meaning  of,  124. 
recent  change  in  doctrine  of,  ih. 

Resolution, 

remuneration  of  trustee  fixed  by  ordinary,  110. 

how  objected  to,  ih. 
definition  of  special,  1.55. 

ECCLESIASTICAL  LAW. 

Rates,  Church,  payment  of,  171. 

Reotoe, 

rights  of,  in  parish  church,  ih. 
who  is,  174. 

Resignation, 

of  orders  by  clergymen,  169. 
in  case  of  illness,  ib. 

Rite  and  ceremony,  distinction  between,  183. 

RuBEic,  meaning  of,  ib. 

Rural  dean,  what  is,  168. 

ADMIRALTY. 

ReCiISTEAE, 

duties  of,  in  Admiralty  Division,  220. 
practice  on  taking  accounts  before,  228. 
objection  to  report  of,  ib. 

Regulations,    infringement  of    Merchant   Shipping  Act   as  to 
collision,  208. 

Release 

of  property  arrested,  224. 

special  provision  in  salvage  cases,  ih. 
how  prevented,  ih. 

Reply,  delivery  of,  227. 

CRIMINAL  LAW. 

Railway  passengers,  offences  against,  267. 

Receiving  stolen  goods, 

oftence  of  receiving  stolen  goods,  276. 
indictment,  how  proved,  (7^. 
evidence,  ih. 
pimishment,  277. 
counts  in  indictment,  ih. 
harbourinu'  thieves,  ;/;. 

1-   i>  9 
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Criminal  Law — continued. 

Riot,  Avheu  misdemeanour,  321. 

ROBBEBY, 

definition  of,  275. 
with  \'iolence,  ib. 
with  intent,  ib. 


S. 

PROBATE. 

Sate  custody  of  wills  in  Probate  Division,  3. 

' '  Savte  and  excci^t ' '  grant,  34 

Savings  bank,  deposits  in,  38. 

Scotch  confirmation,  19. 

ScEiPTS,  affidavit  of,  49. 

SEAiiAN's  wages,  probate  or  administration  unncce.'^sary,  38. 

SlQNATXmE 

of  testator,  how  made,  8. 

cases  when  held  valid,  ib. 
of  witnesses,  9. 
acknowledgment  of,  10. 

Solemn  fonn, 

effect  of  proving  will  in,  47. 

who  may  cause  executors  to  prove  will  in,  ib. 

within  what  time,  ib. 
who  must  be  cited,  48. 

SuBPCENA  for  production  of  testamentary  papers,  52. 

Succession  duty,  exemption  from,  42. 

StTPPLEMENTAL  or  ccssate  grant,  34. 

Subeties,  justification  of,  28. 

SuEETY  in  administrations,  23. 

SuKvrvoESHiP,  presumption  of,  27. 

DIVORCE. 

Settlements,  application  to  Court  as  to,  88. 
Substituted  service  of  citation,  when  allowed,  77. 

BANKRUPTCY. 

Salai:v,  rifjrht  of  creditor  to,  120. 

ScuEME  of  arrangement.     See  Composition. 

Secueed  creditor, 

when  ho  may  petition,  95. 

nut  aftccted  l)y  rcccivng  order,  13i. 

lirof)f  by,  1 1.'{,  13.'). 


INDEX. — S  o7i 

Bankruptcy — coniin  tied 

Secuked  creditor — continued. 

rules  as  to  voting,  113,  135. 

how  defined,  129. 

mortgagee,  ib. 

course  when  desiring  to  share  in  dividend,  130. 

Security, 

may  be  realized,  &c.,  113. 
valuation  of,  may  be  amended,  ib. 
when  trustee,  &c.,  may  redeem  it,  114. 
creditor  of  firm  holding  separate,  13;5. 
amendment  of  valuation  of,  136. 

Secdeity  by  trustee,  109. 
under  composition,  157. 

Sequesteation,  course  of  bishop  on,  119. 

Set-off,  rule  as  to,  141. 

Settlement, 

voluntary,  when  void,  127. 
in  consideration  of  marriage,  ili. 
of  wife's  property,  ib. 
meaning  of,  ib. 

effect  of,  on  discharge  of  bankrupt  when   made  to  defeat 
creditors,  150. 

Sheriff, 

duties  of,  on  execution  exceeding  20/.,  98,  99. 

after  notice  of  receiving  order,  117. 
when  he  may  not  sell  by  private  contract,  162. 

Small  bankruptcy, 
meaning  of,  159. 
modifications  in  case  of,  ib. 

Special  manager,  how  appointed,  103. 

Statement  of  aifairs, 

duty  of  debtor  as  to,  106. 
within  what  time  submitted,  107. 
who  may  inspect,  ib. 

Stock  Exchange,  rules  of,  in  case  of  defaulting  member,  121. 

SUEETY, 

proof  by,  137. 

rights  of,  after  payment  of  debt,  ib. 

proof  for  contribution  by,  138. 

SirsPENDiNG  payment,  what  amounts  to  notice  of,  100. 

ECCLESIASTICAL  LAW. 

Seats,  arrangement  of,  in  parish  church,  171. 

Sequestration, 

what  is,  191,  192. 

how  issued,  192. 

performance  of  worshiij  during,  ib. 

Sequesteatoe,  powers  of,  193. 

Service,  viis  et  modis,  lyO. 
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Ecclesiastical  Jja-w—continurd. 
Sexto X, 

duties  of,  171. 
liow  chosen,  ib. 
may  be  u  woman,  ib. 

SraoxY, 

what  is,  180. 

penalty  for  person  guilty  of,  i/>. 

SuFFKAOAN  bishop,  what  is,  1G7 

Suits, 

difference  between  civil  and  criminal,  189,  191. 
civil,  how  commenced,  ib. 
criminal,  how  commenced,  ib. 

SuEPLiCE  fees,  definition  of,  181. 

Suspension 

ab  inf/rcssi  ecclesitr,  191. 
<,b  officio.  &c.,  ib.,  192. 

ADMIRALTY. 

Sale  in  admiralty,  how  conducted,  229. 

Salvage, 

lien  for,  200—205. 

what  is,  202. 

jurisdiction  in  cases  of,  ib. 

services,  chief  points  relating  to,  ib. 

crew,  pilot,  Avhen  entitled  to  reward  for,  203. 

for  saving  life,  ib. 

amount  of,  elements  considered,  ib. 

value  of  property  saved,  how  calculated,  204. 

how  apportioned,  ib. 

amongst  (1)  officers  and  crew,  ib. 

(2)  other  persons  assisting,  ib. 

(3)  o■^^^lers  of  ship,  ib. 

to  persons  who  have  not  actually  saved  property,  ib. 

payable  generally  only  where  services  successful,  ib. 

pilot,  wheu  entitled  to  reward  for,  ib. 

agreements  for,  liow  regarded,  205. 

when  bullion  on  board  ship,  ib. 

special  provisions  as  to  release  of  property  in,  224. 

Salvohs, 

when  reward  of,  forfeited,  205. 
lien  of,  ib. 

Secueity  for  costs,  222. 

Seevick  of  warrant  of  arrest,  225. 

Sini',  when  forfeited,  219. 

STA'n-:MENT  of  claim,  delivering,  226. 
of  (li 'fence,  ib. 

CRIMINAL  LAW. 

Skcuhity, 

how  given,  289. 

by  whom,  ib. 

how  obtained,  ib. 

for  what  may  be  demanded,  ib. 

rei^ognizances,  ib. 

keephig  the  peace,  ib. 

holders  of  licenses,  ib. 
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Criminal  Jjorf/— continued. 
.Seevant, 

master  and  servant,  267. 
forgery  by,  285. 
larceny  by,  274. 
embezzlement  by,  278. 
misappropriation  by,  279. 
Sessions,  Quarter,  294. 
oflfences  triable  at,  ib. 

Setting  fire  to  building,  2 86. 

Ship,  sending-  to  sea  unsea worthy,  259. 

Smuggling, 

definition  of,  253. 

penalties  for,  ib. 

Society,  unlawful,  meaning  of,  242. 

SOLICITOK, 

evidence  against  prisoner,  309. 

pretending  to  be  a,  328. 

conducting  case  without  certificate  to  practise,  ib. 

Special  ease,  327. 

Statute  of  Treasons,  what  is  the  original  statute  of,  240. 

Stolen  goods,  restitution  of,  323. 

Subornation  of  perjmy,  how  punished,  247. 

SuMMAEY  jurisdiction, 
powers  of  coui't,  319. 
claim  of  property,  ib. 
of  title,  ib. 

demand  for  trial  by  a  jury,  ib. 
definition  of  child,  320. 
young  person,  ib. 
an  adult,  ib. 
limit  of  punishment,  ib. 
in  relation  to  offences  by  young  person,  ib. 
small  larcenies,  321. 
embezzlements,  ib. 
when  above  40s.,  ib. 
whipping,  322. 
hearing  of  case,  325. 
enforcing  payment,  ib. 
cumulative  sentences,  ib. 
costs,  ib. 
appeal,  326. 

appeal  to  quarter  sessions,  ib. 
cruelty  to  animals,  328. 

Sunday  trading,  penalty  for,  244. 

SuPEEVisiON,  police,  315. 


T. 
PROBATE. 

Tearing,  when  will  revoked  by,  11. 

Testamentary  papers,  order  for  production  of,  52. 

Testator,  signature  of,  how  made,  8. 


376  INDKX. —  T 

Probate — continued. 
Teial, 

notice  of,  in  probate,  51. 
application  for  new, 

to  whom  made,  and  how,  in  probate  actions,  ib. 
when  tried  in  County  Court,  )h. 

DIVORCE. 

Telvi.,  notice  of, 

by  whom  cau.se  set  d<)^\^l  for  divorce,  70. 
question  of  fact,  ib. 
application  for,  84. 


BANKRUPTCY. 

Taxation  of  bills  of  solicitors,  ifcc,  148. 

Textstee  in  bankruptcy, 

■what  division  of  High  Court  actions  must  bcbroug-ht  by,  91. 

who  is,  108. 

how  appointed,  ib. 

must  give  security,  109. 

consequence  if  trustee  not  appointed  by  creditors,  ib. 

more  than  one  person  may  hold  office  of,  ib. 

remuneration  of,  how  fixed,  110. 

how  objected  to,  ib. 
may  not  accept  additional  remuneration,  ib. 
duties  as  to  proofs,  112. 

declaration  as  to  proof,  how  objected  to,  113. 
may  redeem  security,  114. 
what  property  vests  in,  1 IG. 
power  over  estate  tail,  118. 
when  bankrupt  has  agreed  to  buy  lands,  ib. 
■what  right  to  earnings  of  bankrupt,  profits  of  benefice,  &c., 

ib.,  119. 
right  to  bankrupt's  copyholds,  120. 

to  .stocks,  shares,  kc,  121. 
of  member  of  Stock  Exchange,  ib. 
disclaimer  of  onerous  property,  kc.  bj-,  ib. 
•what  rights  of  action  do  not  pass  to,  123. 
may  obtain  order  for  discoveiy  of  debtor's  property,  126. 
title  to  property  which  would  not  have  belonged  to  debtor, 

128. 
when  bankrupt,  trust  funds  can  be  followed,  130. 
duty  of,  before  declaring  final  dividend,  132. 

dihtributiug  dividends  to  creditors  at  a  distance,  134. 
notice  by,  ot  declaration  of  dividend,  ib. 
duty  of,  before  declaring  dividends,  ib. 
no  action  against,  for  dividends,  ib. 
must  estimate  value  of  contingent  debts,  139. 
control  over,  142. 
appeal  against  decision  of,  ih. 
duties  of,  in  relation  to  bankrupt's  property,  143. 
duty  of,  as  to  reports  to  Board  of  Trade,  ib. 

as  to  money  received  by  him,  ib. 
penaltj-  for  retaining  money,  ib. 
liabihty  for  rentw  and  covenants  in  lease,  144. 
vacancy  in  office,  how  filled  up,  ib. 

who  acts  during,  ib. 
course  when  •wishing  to  resign,  ib. 
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'Bankru-ptcy—ro/dinimL 

Teustek  in  biiukruptcy — continiwd. 
removal  of,  14o. 
powers  of,  apart  from  committee  of  inspection,  lb. 

with  permission  of  committee  of  inspection,  14G. 
liability  to  pay  solicitor's  costs,  ib. 
purchase  by  bankrupt  from,  147. 
cannot  purchase  bankrupt's  property,  ib. 
when  may  appoint  bankrupt  to  superintend  business    ib 
when  may  make  allowances,  &c.  to  bankrupts,  ib.     ' 
how  released,  ib. 
how  he  sues  and  is  sued,  148. 
remuneration  of  persons  employed  by,  ib. 
action  by,  against  debtors  to  partnership  estate,  154. 

ECCLESIASTICAL  LAW. 

Tithe  rent-charge,  how  payable,  174. 
Tithes, 

how  belonging  to  laymen,  174. 

great,  what  are,  ib. 

small,  what  are,  ib. 

how  paid,  ib. 

how  merged  in  land,  175. 

what  are  extraordinary,  ib. 

who  entitled  to  tithe  during  vacation  of  vicarage,  182. 
Teading  by  clergyman,  169. 
Tunicle,  use  of,  184. 

ADMIRALTY. 

Taxing-master,  in  admii-alty  registrar  as,  220. 

Theee  mile  limit, 
meaning  of,  199. 
jui-isdiction  of  English  courts  within,  ib. 

Towage, 

lien  for,  200,  207. 

definition,  206. 

extraordinary,  ib. 

jurisdiction  of  Admiralty  in,  ib. 

engagements  implied  in  contract  of,  ib. 

release  of  tug  from  engagement,  ib. 

duties  of  tug  in  cases  of  accident,  ib. 

Teial  speed  in  Admiralty,  227. 

Teinity  Masters  assessors  in  Admiralty,  227. 

Tug,  release  of,  from  engagement  to  tow,  206. 

CRIMINAL  LAW. 

Tenant,  larceny  by,  274. 

Theeatening  letters, 
sending,  251. 
intent  to  extort  money,  ib. 

Ticket  of  leave, 

definition  of,  318. 
how  revoked,  ib. 
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Criminal  liBL-vr—euutinueJ. 

Trade-maeks,  offences  against,  204. 

Tbadixg,  Sunday,  penalties  for,  244. 

Tbkasox,  constructive, 
what  is,  241. 

time  Uiaited  for  prosecution,  ib. 
evidence  of,  ib. 
misprision  of  ;  what  is,  ib. 
felony,  meaning  of,  ib. 
by  officer  mider  crowTi,  316. 

Trees, 

larceny  of,  269. 
malicious  injury  to,  288. 

Teustee,  embezzlement  by,  280. 

U. 

PROBATE. 

UxDUE  influence  in  probate, 
plea  of,  50. 
meaning  of,  13. 

BANKRUPTCY. 

UNLiQmDATED  damages,  when  provable,  138,  139. 

ECCLESIASTICAL  LAW. 

Vx.u'PEoriaATED  advoAVfeons,  173. 

CRIMINAL  LAW. 

UXLAWEUL, 

oaths,  242. 

society,  meaning  of,  ib. 

Unseawoetiiy  ships,  sending  to  sea,  259. 

Utteeing  counterfeit  coin,  243. 

V. 

BANKRUPTCY. 

\'ESTiNa  order  of  disclaimed  property,  123. 

ECCLESIASTICAL  LAW. 

ViCAE, 

receives  smaller  tithes,  1  ^3. 
qualifications  of  title,  17o. 

ViCAEAOE,  who  entitled  t<j  tithe  during  the  vacation  of,  182 

CRIMINAL  LAW. 

^■l:s^EI.s,  malicious  injury  to,  287. 

Vexatioits  indictments,  303. 
conspiracy,  304. 
limit  of  time,  ib. 
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w. 

PROBATE. 

Waening, 

to  caveat,  44. 

from  what  office  issued,  48. 

Will, 

no  special  form  necessary,  7. 
of  seamen  as  to  prize  money,  &c.,  ib. 
of  British  subject  made  abroad,  lb. 
incapacity  to  make  a,  6. 

arising  from  circumstances  or  by  nature,  ib. 
by  act  of  others,  ib. 
by  operation  of  law,  ib. 
of  executrix,  7. 

under  jjower  of  appointment,  ib. 
of  married  woman's  separate  use  property,  ib. 
of  personal  estate  made  abroad,  form  of,  8. 

construction  of,  ib. 
decisions  of  foreign  Courts  as  to  foreign,  ib. 
of  soldier,  or  marine  or  seaman  in  actual  service  or  at  sea,  10 
when  revoked  by  subsequent  will,  1 1 . 
what  amounts  to  burning,  tearing,  or  destroying,  ib. 
when  not  revoked  by  man-iage,  ib. 
dependent  relative  revocation  of,  12. 
proof  of  contents  of  lost,  ib. 
of  testator  subject  to  delusions,  proof  of,  ib. 
incorporation  of  papers  by  reference  in,  13. 
of  realty,  when  admitted  to  probate,  14. 
how  proved,  in  common  form,  15. 

when  not  dated,  ib. 

what  evidence  of  death  necessary  to  obtain  probate  of,  ib. 
probate  of,  of  blind  or  illiterate  person,  16. 
erasures  and  obliterations  in,  17. 
when  probate  granted  of  draft  of,  ib. 
parol  evidence  of  contents  when  lost,  ib. 
probate  of,  when  in  possession  of  person  abroad,  18. 
course  when  due  execution  disputed,  50. 
made  abroad,  what  papers  required  to  prove,  6. 
in  foreig-n  language,  ib. 
execution  of,  6 — 13. 
validity  of,  ib. 
revocation  of,  ib. 
when  a  married  woman  can  make,  7. 

Witnesses, 

attesting,  need  not  see  testator  sign,  9. 

be  in  same  room  as  testator,  ib. 
signature  of,  ib. 

Writ,  indorsement  of,  in  probate  cases,  48. 

DIVORCE. 

Witnesses,  competency  of  parties  to  divorce  proceedings  as,  G4. 

BANKRUPTCY. 

AVaeing,  vxWe  in  Ex 2}urlc,  154. 
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ECCLESIASTICAL  LAW. 
Wafer  bread,  use  of,  1S4. 

WixE,  mixing  of,  for  communion  service,  184. 

Wett  dc  eonhimace  capiendo,  193. 

ADMIRALTY. 

"Wages, 

lien  for,  'J 00,  213. 

jurisiliction  of  Admiralty,  21 '2. 

seaman's  remedy  for,  ib. 

of  foreign  seamen,  jurisdiction  of  Court  as  to,  ib. 

meaning  of,  in  Admiralty  Division,  i/). 

sums  recoverable  as,  ib. 

disbursements  in  suit  for,  213. 

assignment  of  future,  (/'. 

allotment  note,  ib. 

restriction  of  Admiralty  jurisdiction,  214. 

Waekant  of  arrest,  221. 
caveat  against,  222. 
how  served,  225. 

Wett,  service  of,  how  effected,  221. 

CRIMINAL  LAW. 

"\V.vr;i;ANT, 

backing  a,  29-3. 
search,  ib. 

girl  or  woman,  296. 

Will,  stealing,  kc,  269. 

WiTN'ESS, 

treason,  309. 
attendance,  310. 
subpoena,  ib. 
expenses,  ib. 
apprehended  death  of,  312. 

Women, 

abduction  of  women  and  cliildren,  264. 
search  warrant,  296. 

WORKMTvN, 

off'ences  by,  25o. 
lireacli  of  contract,  ib. 
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